IN THE HIGH COURT OF THE UNITED REPUBLIC OF
TANZANIA
(COMMERCIAL DIVISION)
AT DAR-ES-SALAAM

COMMERCIAL CASE NO.39 OF 2020

GLOBAL HARDWARE LIMITED .....ccceeemininninnes PLAINTIFF
VERSUS

TANZALAND TEXTILES LIMITED ........... <o....DEFENDANT

Last Order: 06" September 2021
Judgement: 30" November 2021

Juﬁegiﬁr
R TRy

NANGELA, J /“/__\ \
N
The Plaintiff herein Kh’é‘s Sugd“the Defendant and
N YN Y

prays for ]udgemen\t\and decree against the latter as

N/

Defendant is liable to pay the
Plaintiff the sum of TZS
747,002, 000 (Tanzania
Shillings Seven Hundred and

Forty Seven Millions and Two
Thousand only) as outstanding
amount owed to her, being an
amount resulting from the supply
of hardware and building
materials.
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2. Interest be paid at bank rate on
the dectretal amount calculated
from the date of filing the suit to
the date of final judgment.

3. Payment of General damages as
may be assessed by the Court.

4, Costs of this Suit.

5. Any other relief as this
Honourable Court deems just and

proper to grant. \
Q\k

I will briefly set out the fact s ofthis™cas e 2t is

k\

averred that, on divers’ dates, in 2019, hé Plaintiff and
Defendant .entered lnto’\busmess:t\r\ar\l\s;\ctlon through
which the Plaintiff's compgny\sqpplleg to the Defendant a
number of hardware and bdﬁ?jing\]}mat\érials on credit. It is
alleged that,;EQS matena\[gg?p)phed to and received by
the Defendant had a total value of TZS 1,136,000,002,
and that‘-,“the\l{efendarbpromlsed to make good the debt

after(a shortWhile. It is the Plaintiff's averment that, the

v
Defendanwnly made a part payment of TZS
389,000,000/-.

On 22™ and 23" January 2020, the parties met and
discussed the matter and on 24™ January 2020 the
parties entered into a memorandum of understanding
wherein the Defendant made an undertaking to make
available payment of the remaining balance amounting to
TZS 747,002, 000. However, despite of the
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commitment to pay, the Defendant failed to honour it,
hence, this suit.

In his Amended Written Statement of Defence filed
in this Court, the Defendant disputed the claims.
However, the Defendant stated that, much as there was a
Memorandum of Understanding (MoU) entered between
the two parties, after the Defendant made deposits into
the Plaintiff's account, including deposit of TZS 35,
000,000/=, he was hampered hy the)outbreak of
Corona Virus pandemic, which affecte\Ei\hi‘S*businegs.

When the parties appearé fOr finaly pre-trial
conference on the 29" Adgust2021;-the Plaintiff enjoyed
the legal services of("’ﬁfl‘r;\é\akari\;luma and Ms Hakme
Pemba, learned advocates,cﬁhilg tl\]g. learned advocate Mr
George Sang‘udi apai\ared \ng[, the Defendant.

On the material>day the following issues were
drawh-and-agteed by- h_,et parties and the Court:

\L, %ether there was any

agreement to supply hardware
and building materials between
the Plaintiff and the Defendant.

2. If the 1% issue is in the
affirmative, whether he supplied
the Defendant with hardware and
building materials worth TZS
747,002,000/ -.
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3. If the 2" issue is in the
affirmative, whether the Plaintiff
is entitled to payment.

4, To what reliefs are the parties
entitied.

At the commencement of the hearing of this suit,
both parties called one witness each. Further, the Plaintiff
relied on one exhibit (Exh.P-1). On the other hand, the
Defendant relied on one exhibit (Exh.D1).as well. At the
closure of both the Plaintiff's and the‘Befe\ﬁcefs case, both
counsels for the parties herein{aye{l;to file \)clbsing
submission. I readily granted-the ‘prayer{and they have
duly complied with the ﬁlm%xsc?a?efdﬁleagwenvby this Court.

NN

I will therefore(c':onsmer\the tg:5>t|momes offered by

the witness for. ach /pz;\rty and their supporting

N\

documents/and\subm|SSIons.,|n the course of addressing
the |ssue5\be@;e 1 rt;%é@my final verdict. To begin with,
let fme comm@ by summing up the case for the
Plaintiff. As I\stated herein earlier, although the Plaintiff
had in&icate\ﬁ}hat he would be calling two witnesses to
aid his case, it turned out, however, that, the Plaintiff
ended up calling only one witness only named James
Jerome Olotu, who testified as Pw-1.

In his testimony in chief, Pw-1 told this Court that,
he works as a principal officer of the Plaintiff and, that,

the Plaintiff is a registered company dealing with
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wholesale and retail business, making available for sale
various building materials.

Pw-1 told this Court further that, the Plaintiff
entered into a credit supply transaction with the
Defendant  sometimes in 2019 worth TZS
1,136,002,000/=. He testified that, in their agreement,
the Defendant had committed to pay the Plaintiff, but at a
future date. Pw-1 testified further that, out of the
amount owed, the Defendant paid TZS 389,000,000/ =
only. Pw-1 told this Court as well tha{t:;fafter manytfé"? orts
in demand of the payment,_the Plainfiff's/ﬁirector, met
with the Defendant on th”e\22"q~;‘~2;3@\3\a:nc}i\g>4t“ of January
2020 at Southern Su’ﬁm“qiz\za\i}xa\ndwthe De\f\endant made a

commitment or {nggtook{g%leér\@e remaining balance.

Pw-1 tendéred\luourt a Memorandum of
S \\} o

Understandm\g}\/lzc_)g)\ thd 24" January 2020. The same

was{/iTE%d\{ Exh.R:1. However, Pw-1 told this Court

that;, despite~\$i\gn@g the MoU, the Defendant failed to
D

clear th‘e\g@anding amount, and hence, the Plaintiff

~Io 4

was forced to knock at the doors of this Court seeking for
justice of the case.

On being cross-examined as to whether there was
any local Pro-forma or Tax Invoices from the Plaintiff or
EFD receipts issued to the Defendant in respect of the
cargo alleged to have been supplied, Pw-1 responded
that, there was no such document. He also acknowledged
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that, there was no evidence of delivery note from the
Plaintiff to the Defendant or any document evidencing
that the Plaintiff had supplied to the Defendant such
hardware and building materials worth TZS
747,002,000/ =.

However, Pw-1 reiterated that, the parties had
signed a MoU (Exh.P1) which indicated that the
Defendant was indebted to the Plaintiff to the tune of
such an amount, and, that, initially. thexbefendant had
paid TZS 389,000,000/=. He refteralSa-the. St thafP the
Defendant signed Exh.P1, ackno\vhedglng%;\bEMebted
to the Plaintiff and, that,\Exh: Pl%gned after the
AN

On furthery. cross exammatlon \‘Pw—l told the Court
that, Exh.P1-was mgned aftej the Plaintiff had reported

the mattérto the)Police, following the reluctance on the

supply had been effectedy

part-of-the-Deferidanttg,pay for the supplies made to him
on credit by\the<Rlaintiff. Pw-1 told the Court further,
that, the\[@r;ies have had a long business relationship
since 2019, and that, the last payment made was in
December 2019 when the Defendant paid TZS
30,000,000/. However, he failed to submit evidence
regarding that payment.

On a further cross-examination, Pw-1 conceded
that, much as the matter being a civil claim was
improperly reported to the Police, it was still right for the
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Plaintiff to have reported it as the Defendant had
absconded. He conceded that the MoU (Exh.P1) was
discussed on 22™, 23 and on 24™ January 2020 it was
signed by both parties.

While still under cross-examination Pw-1 stated
that, the actual value of the supplies which remain unpaid
for was TZS 797,842,080/=. However, he admitted
that, what is stated in paragraph 3 of the Plaint is a claim
of TZS 747,002,000/ =.

On being re-examined, Pwxl s at\eic\j\that there/\}vere
no local Pro-forma Invoices, jssued> mce the™ partles had

<;\ Ny

been in a business relatiorship nd-~t e efendant used
N N

to ask for the materidls-and ‘the Ialntlff would supply as

3"

AN
per the request oQ\\creg}t,w W|thout issuing any

document. As--regardsxthe |ssuance of payment receipts
(EFD Recé{s)?;\w&t;;%a "that, the Cargo was supplied
on cfedit=so\feceipts-were to be issued after receiving
payments. He con@rmed that the Plaintiff’s claim is for
TZS 74:2,%,000/ =, and that, that amount is reflected
in Exh.P1. So far that is what was stated in support of the
Plaintiff's case.

As for the Defendant’s case, the Defendant called
one withess Mr Baraka Nyang‘anyi Marela, who is the
Managing Director of the Defendant. He testified as Dw-1
and I will refer to him as such. In his witness statement

which was received in Court as his testimony in chief,
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Dw-1 told this Court that, on 19" March 2020 he
purchased building materials from the Plaintiff worth TZS
50,000,000/-. He state, however, that, he only
deposited a sum of TZS 35,000,000/-. He tendered in
Court as exhibit, a Single Customer Credit Transfer (TT)
which was admitted and marked as Exh.D1.

Dw-1 told this Court, however, that, towards the
end of 2020, the Defendant failed to repay the amount
owed due to outbreak of Covid 19, and,(\fh\at,\the Plaintiff
took the matter to the Police at Oyst%?baywh%re\,h’é%as
given OB/IR/433/2020. Dw-ﬁétaFed\)tﬁ’Stpwhe was
detained for 3 days and éfter\iﬁterregation\it was agreed

v

that MoU (Exh.P1) p&-prepared ar%he parties sign the
same. 3 \
He told~—tt§(iodr:t\th\ayhe was released from the
Police on<¢dndition thatshe signs the MoU which he later
signed<Dw-I\told~the~Court that, he signed the MoU
(Exh.P1) und%r trilg undue influence since he signed it
immediate;[;_/_g,fﬁer his release from the Police. He denied
that the Defendant ever signed or entered into any
contract with the Plaintiff in relation to the supply of
hardware and building materials and that the alleged
claim of TZS 747,002,000/- was untrue and unjustifiable.
He prayed that the suit be dismissed with costs.

During cross-examination, Dw-1 told this Court that,

it is indeed true that the parties have had a business
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relationship and that, the Defendant once took goods
from the Plaintiff on credit. He denied, however, that the
claim- for the unpaid goods is TZS 747,002,000/-and
stated that, the remaining balance is TZS
15,000,000/ =.He conceded, however, that the amount
he claim to be the remaining balance was not stated in
his testimony in chief.

Besides, while under cross-examination, Dw-1
affirmed to have said that the MoU was signed under an
undue influence of the Police,, Hoa}é\‘/er, he (;Qn@ded
that, that fact was nowhere pleaded%’\the?Written
Statement of Defence. He fol?d\ﬁhié\Cou\>that he was
arrested on 18™ Jandaryx2020~and-was Tiot release until
after four (4) daQ/\s, oy 22"<7'lanuary:EOZO

Howe\f,b\\Pwrl agL<p_9wIedged to have signed
Exh.P1 of the 24 January 2020, but, he stated that, at
the tif e»he was”still-linder the Police Custody. However,
Dw-( Qd aEknowledge that, at the time of signing the
Exh.Pl‘;\hie.\__“v”@s accompanied by his advocate, who also
signed it. As regard the purchase he made from the
Plaintiff, he stated that, Dw-1 stated that, such purchase
was made on the 19" March 2020 and, that, he paid TZS
35,000,000/-, a payment he made via Exh.D1.

Dw-1 stated further that, that payment had no
re[atibnship with the claims made by the Plaintiff. He
acknowledged, however, that, Exh.D-1 is dated 20™
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March 2019 but stressed that it has a relationship with
the purchase he made on the 19" March 2020 as he was
not given the éupplies on the material date. He stated
that, he had paid and waited for the whole year before
being supplied as he used to take supplies on credit.
‘Dw-1 further stated while under cross-examination
that, the Defendant was not given receipts or pro-forma
invoices when he purchased the supplies as the Plaintiff
refused to give him. There was no rg-exafnination of Dw-
1 and that marked the end of the Dé\\féndant"s' case, As I
stated, both learned counsels forthe parfti"ég‘ herein filed
their closing submission$ Wﬁithxl“;;"l, Jalongside the
testimonies made tmhe court;. con;i%er them as I
deliberate on the {greed isgﬁas. |

w’ith’,’ hgiv__e_yen, let me reiterate the

he Who alleges must prove. The

To begin

principle Q/ffég,\lhlqaw, 3
principlelis ﬁrmlsf‘é&é‘b‘u\shed under our law of evidence.
See\The Regjstered Trustees of Joy in the Harvest
vs. Hamza K. Kasungura, Civil Appeal No.149 of 2017
and the casé of Manager, NBC Tarime vs. Enock M.
Chacha [1993] TLR 228,

In particular, sections 110, 111 and 112 of the

Evidence Act, Cap.6 R.E 2019 provides as here below:

"110.-(1) Whoever desires any court
to give judgement as to any legal
right or liability dependent on the
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existence of facts which he asserts
must prove that those facts exist. (2)
When a person is bound to prove the
existence of any fact, it is said that
the burden of proof lies on that
person.

111. The burden of proof in a suit
proceeding lies on that person who
would fail if no evidence at all were
given on either side.

£
112. The burden of proofsas.to anyx
. R ‘ \\\\ E
particular fact lies ©On that\ pérson :
who wishes the.court to b be[lsve ur@
existence, uhless it |s~prowded\by

Vv
law that’k the\proof\of‘that fact >sha[l

lie on any other’ person:”
IR N S ZAN o
It is also a »carl,nal\pylclple of law that, in civil
ANy
cases, part{?s are)to prove-their cases on the balance of
probability. See<:—'h‘e%e of Silayo vs. CRDB (1996)
Ltd\[2002]} %8 (CAT) and Catherine Merema vs.
Wathigo Chacha Civ. Appeal No.319 of 2017
N~ PP o
(unreported)-—That being said, has the Plaintiff in this
case discharged his duty to prove the case to the
required standards? To respond to that pertinent
question, let me address the issues I raised earlier one
after the other and see what culminates in their
aftermath.

The first issue was:

Page 11 of 30



"Whether there was any agreement
to supply hardware énd building
materials between the Plaintiff and
the Defendant.”

Under the law of contract, if a Plaintiff is to succeed
in an action regarding breach of contract as it seem to be
the case in this suit, the Plaintiff must, in the first place,
prove that: there was a contract between the parties,
that the Defendant was in breach of th%;:ontract, and
that the Plaintiff had suffered loss as a result of that

breach. \

In essence, however, existence.orotherwise of an
agreement to supply bqilc%g l%tqria;;‘.;@}ween parties is
a matter to be ascertaiﬁed f?ﬁm tFTe\\ijacts of the case as
adduced by the<‘wit\nesses. Alg\itj was succinctly discussed
by the Coq’rf:Sf\Apbeal\ianne case of Louis Dreyfuls
Commoéitie\S/Tanza;\ia) Ltd vs. Roko Investment
Tané;’”i\a\\\‘lzhi;(cmkgpeal No.4 of 2013 (unreported),
the 'general principle about contract is that, it arises
because~one-party makes an offer or proposal and the
other party accepts it to procure what in law is referred to
as consensus ad idem.

The Court of Appeal also emphasised in the case of
Zanzibar Telecom Ltd vs. Petrofuel Tanzania Ltd,

Civil Appeal No.69 of 2014 (Unreported), that:

“Under our law, all agreements are
contracts if they are made by free
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consent of the parties who are
competent to contract, for a lawful
consideration and with a lawful
object and are not on the verge of
being declared void. That is the
essence of section 10 of the Law of
Contract Act, Cap. 345 of the
Revised Edition, 2002 (the Contract
Act)”,
The particular section 10 under thgllaw of Contract
Act, Cap.345, R.E 2019, provides thati~

“All agreements are%&‘ntrac%\lj,they% J
are made by thexfree “conseqt of
parties comé\tént toxgont;;\%or a

lawful C‘S‘""nsideration\ arlij) with a

fawful object,(/ghdﬁare not hereby

expressly-declared tobe void:”
Furthermdre, sectionNAof “the Act makes it clear that;
acc?[%tfange\of a{ul“offe,gbrh’ust be clear and unambiguous.
Under sectio\n}of\\the said Act, performance is amongst
the modes of acceptance.

NS/

In this~present suit, the learned counsel for the
Defendant has, in his closing submissions, denied that the
Defendant ever entered into a contract of supply with the
Plaintiff. He has submitted that, there has been no single
document tendered by the Plaintiff to prove that the two
entered into a contract.

In my view, even though it is true that there was no

written agreement between the Plaintiff and the
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Defendant, it cannot be denied that the Plaintiff and the
Defendant entered into a contractual relationship. I hold
SO bécause; existence of a contract may be also inferred
from the conduct of the parties and the circumstantial
evidence surrounding the particular case.

See, for instance the case of Zanzibar Telecom
Ltd vs. Petrofuel Tanzania Ltd (supra). In that case,
the Court of Appeal referred to the .English case of

Reveille Independent LLC.  vs. Anotech

TN

International (UK) Ltd. [2015] EWS’H“C\CG;%mQ,ga/\éase
whose facts were similar to the s%ﬁ:atio‘m“wﬁ‘iéh\the Court
was faced with. Having na‘rrate‘?:l“th‘e~fégts the Court noted
that the English Courti—y ™\ '\
“ruled\that evénwhere ¥ contract

Vv >
clearly, contains completion formality

req -jir?a‘mQ{s\;*éfhe/ conduct of the
pa}rtles amounted to a waiver of

those requirements, and that it

constituted acceptance.”
With sﬂc@ding, the Court of Appeal in the case of
Zanzibar Telecom Ltd vs. Petrofuel Tanzania Ltd
(supra) was convinced that, such a holding by the English
Court was “a sound principle, which we accordingly
approve.”

Another analogous situation may be observed from
the case of Catherine Merema vs. Wathigo Chacha,
Civ.Appeal No.319 of 2017 (unreported) whereby, the
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Court of Appeal, quoting with approval its own decision in
Engen Petroleum (T) Ltd vs. Tanganyika
Investment Oil and Transport Ltd, Civ. Appeal
No.103 of 2003 (unreported) stated, at page 16 that:

“a careful scrutiny of the evidence,
conduct of the parties and the
circumstances of the  case
established that there was an oral
contract of sale of pettoleum
products by the appellant. (plaintiff

company) to the ﬁgﬁc}l‘dew
N\ %

(defendant company)."

In this case, it is cIea%from%h;eﬁevic\j}ence of Pw-1,
that, the Plaintiff and-the“DPefendant™had a business
relationship wherein{ %r:e lzl/aji'nt\:isf\%l}blied hardware and
building materials<to the Defendant on credit basis. This

NN NN N .
fact wasdapproved by\ Dw=1" who, while under cross-
examin‘atio\n,\aénﬁlggged that, it was indeed true that
the(?\\a\arties ha{e\h;ad a business relationship and, that,
the Defendant)used to collect goods from the Plaintiff on
credit basis.

In addition, there was also tendered in Court Exh.
P1 and D1, all of which tend to cement the proposition
that the two parties had a contractual relationship
wherein the Plaintiff supplied goods to the Defendant and
the supply was based on credit. Further still, even if the
Defendant seems to be contesting the amount claimed, it

is clear that, in his testimony in chief, Dw-1 admit that,
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the Defendant purchased goods from the Plaintiff and,
that, towards the end of 2020 the Defendant failed to
repay the amount owed due to outbreak of Covid 19.

The same version of admission can be gleaned from
the Amended WSD filed in Court by the Defendant. The
réading the WSD from paragraph 4 thereof, shows that,
the Defendant admits there being an agreement between
the parties regarding payments which were to be made
within a time. This was definitely payments;based on the
supply of goods between the two.l In parti“cuja‘r/) the
Defendant states further, under that\paranggﬁ?:t\ﬁ'a/t:

“However, tr\js D“‘eférida;?%t’\t}}ther

RN
states thag% due. to>the Tserious
effects 'of the Defendant’sy business

/AN

cSused fiby the deadly‘*Corona Virus

C%cé}exian@gj(sic), she could

not jmake -@;ther payments on the

V ST agfr’e“-ea*ti'm‘e;';

From the abgve facts taken together, there is no

doubt,\askl_jtated herein earlier, that, the two parties

entered into a contract of sale of goods and their
conducts do suggest, that there was offer and
acceptance. A contract of sale of goods is governed as
well by the Sales of Goods Act, Cap.214 [R.E.2002].

Under the Sale of Goods Act, section 3(1), (2), (3)
and (4) provides that:

“(1) A contract of sale of goods is a

contract whereby the seller transfers
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or agrees to transfer the property in
goods to the buyer for a money
consideration, called the price, and
there may be a contract of sale
between one part owner and
another,

(2) A contract of sale may be
absolute or conditional.

(3)Where under a contract of sale

the property in the goc?d%
transferred from the sélidrto thex,
buyer the contract s call:a\\é%\\;s\éle;\ v
but where the trah‘s’fer\\bf theQ>
property in t%~goo‘&‘%~f;f$ke place

at a future.,tlme OF SUbJECt to some
condltlons to be fuIF Iled‘vafter the
tré}sfer, the contract is called an

S
ag{%emeggo.sell.’/
(4) An agreg\r/nent to sell becomes a

salg\ when<the time elapses, or the

eonditions are fulfilled, subject to
\\ vv;hich the property in the goods is to
be transferred. *

It is also clear, under section 5(1) of the Sale of
Goods Act, Cap.214 R.E 2002, that, a contract of sale
may be oral or written or partly both. In this particular
case, there was no written agreement as such but the
available evidence does point, with no doubt, towards
existence of a contract of sale. That being said, the first

issues regarding whether there was an agreement to
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supply hardware and building materials as between the
Plaintiff and the Defendant, is responded to affirmatively.

The second issue was: "If the I issue /s in the
affirmative, whether the Plaintiff supplied the Defenaant
with hardware and building materials worth 725
747,002,000/-. In this case, the evidence adduced and
relied upon by the Plaintiff to establish that the Defendant
was supplied with hardware and building materials worth
TZS 747,002,000/ - on credit. Accordin}to\the evidence
of Pw-1, and Exh.P.1, there is no do\G‘ththaty thevPléT“ntiff
supplied goods worth that amount: V N

In his testimony both iR chigfxand\during cross-
examination, Dw-1 did-rnot &enyt\o\have Signed Exh.P1 to
acknowledge that the Defé\ndant:>was indebted to the

RN
Plaintiff to the%u\ne\of\'l'\zg/747,002,000/ . What the

/ NSNS
Defendant «lése\a in t%-\WSDfr{d also supported by Dw-1

in hiﬁé‘s‘tih\cm/yiié‘t}awa\&aged fact that Dw-1 was under
undue influe.an(:e\> of Police when he signed Exh.P1.
Howeve@e I discuss as to whether there was any
undue influence on the party of Dw-1 or not, let me
discuss the value of Exh.P1.

Exh.P1 is a memorandum of understanding, (MoU)
between the Plaintiff and the Defendant. Essentially, in
the arena of commercial interactions, the use or signing
of MOUs is not uncommon. Such documents and

sometimes contracts stand as one of useful ways to
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define commercial relationship between parties involved.
In this particular suit at hand, the MoU was signed by
both parties on 24" January 2020 as part of their joint
reconciliation to end their dispute.

For the sake of clarity, I will reproduce the
operational parts of Exh.P1, in verbatim here below. It
reads as follows:

“NOW THEREFORE:
Upon carrying out a joint reconciliation
parties have agreed as foIlow@

1. THAT, the totaT\vaIué Qf/the
hardware supplied and\delivered
to Tanzafaﬁﬁd\'\rz‘l;t\\i\]\%;?tihited\;by
GIobaI*‘Hardtv\al:g\\’Lir‘%d is TZS
79{842 080

2. THAT out of the total of TZS

O\\in Qg\E?Oﬁé/: being value
— of--the hardware supplied and
~ dehvered Tanzaland Textiles
Limited effected payment of TZS
} 389,000,000/=.
3. THAT, the balance of TZS TZS
(sic) 747,002,000/- remain
unpaid to date and the partied

(sic) have agreed that the same
paid (sic) in 02 (two) instalments
for a period of 02 (two) months
from the date of signing this
MOU.
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4. Any party in the MOU shall at any
time be at liberty to contact the
other party to ensure compliance
to (sic) the MOU agreement
hereof,

5. THAT, in the event of default by
either party, the aggrieved party
will be at liberty to take
necessary steps for appropriate
remedy.” AN

As I stated earlier, the vital q‘@stion that needs to
be looked at before disposing tHe second issu‘e~\i§.;’W/7at is
the value of Exh.PI1? In otherxwor a’o\fs it bind the

I N

parties? Essentually the bindin g nature of a document

AN

regarded as a Mem ra m f\U derstanding (Mol) is
/\ \

not a matter of\ \er definition / but is dependent upon
some facto s’aTs ertainable<from the document itself. That
<\ )N

Q.

approach was endorsed> by the Court of Appeal of

Tan%gnla inthe %azfe of M/s Mwananchi Engineering

and C&struglon Corporation Ltd vs. Mr Silvano

Copetti, Civil Appeal No.104 of 2011, CAT (unreported).
In that particular case, the Court had the following
to say concerning a Memorandum of Understanding

which was relied on by the trial Court:
“First, whether or not a M.O.U
amounts to a contract is not a
matter of mere definition. Second,
the intention of the parties to the

M.O.U was to be gathered primarily
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from the terms and conditions
stipulated therein and not the mere
appendage of their signatures to
that instrument. ....In our respectful
view, the M.O.U itself provides in
large measure, the means of
resolution of the acute question
whether or not it was an
enforcement sale contract. Third,
the title of the dogu\ment
“memorandum of und"é\is\@g"
could not have beef>determinant OM
NN WY
the parties’ intention orlof its Jegal
AR\ Y
character as‘a-sale;agreement.’

&

Referring to Mitra’s Law of Contract and
7 L ™

Specific Relief, 6™ Ed., 2011, pp.177-178, the Court
‘R& Q ~r @

went ahead and stated that:
&’ s Well "Stsblished that, the
Court,.a in_order to construe an

“\’;}
agreement, has to look to the

,su\l:;§tance or the essence of it
rather than to its form.... It is true
that the nomenclature and
description given to a contract is not
determinate of the real nature of
the document or of the transaction
thereunder. These, however, have
to be determined from all the terms
and clauses of the documents and
all the rights and results flowing
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therefrom and not by picking and
choosing out of the ultimate effects
of result.”

From the above excerpts of the Court of Appeal’s
decision, it is clear, therefore, that, even if a document
may be titled as an MOU, it may still be considered legally
binding depending on the language used in the MOU and
the certainty of the terms.

In the instant case at hand, if I arasked about the
status or value of the Exh.P.1 as perqg operative )Jart
captured earlier here above, I am of a sett{l;d\y\lgw/that it
constituted a separate ag\;rxeengfnthtgﬂi\;een the parties to
settle the existing debt of\'IT\ZS\747§0'Q2,000I- which
stood unpaid on the date of\th\\'signing of the MOU

(Exh.P1).The agree%\ént though not the subject of the

\\\i\ 7/

parties dispute, it does “provide corroborative evidential

NN

value.to thé&Rjaintiffs case. In fact, as Exh.P1 was found

(NG

to be rehably\seful in establishing the first issue, so it in
ng the

NN

hing they\second issue.

I\t\ﬁo‘rjth noting, however, that, when Dw-1's gave
his testimony in chief, and, in particular, with regard to
the MoU (Exh.P.1), Dw-1 stated that the document
(Exh.P1) was signed under an undue influence state of
affair. That fact was further reiterated in his testimony
during cross-examination.

In my view, what he seems to be alluding to is a
defence of undue influence. Looking at the pleadings, it is
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clear that what Dw-1 brought to the attention of the
Court was not pleaded by the Defendant in his Amended
Statement of Defence. Rather, the undue influence issue
was canvassed by the parties when Dw-1 submitted his
testimony in chief and during cross-examination.

However, in law, although an issue may have not
been pleaded, once that matter is canvassed by the
parties, the Court may as well make a_finding on that
matter.

That particular point was, welk consrderedm/léthe
case of Agro Industries Ltd.‘v; Attorney~2éeneral
[1990-1994] 1EAL. In that~part|cular~\case Wthh was also
cited by our Court of»-AppeaI\ the case of Rungwe
Freight Constrlctlon &/\ nother vs. International
Commercial- Ba}kx(})\Ltd Civil Appeal No.133 of 2015
(CAT) (u/r/e/gc:r\t\\é\d):\tr\Court held as follows on that

point ,»\:\&
_(\ " ’-\G)ourt may base its decision on

an unpleaded issue if it appears

from the course of the trial that the

issue has been left to the Court for

decision... So long as a Court allows

the counsel to address it on certain

issues, then the judge has to

conclusively decide them.”
In this suit at hand, the closing submissions by
Defendant’s counsel did canvass on the issue of undue

influence in relation to the signing of Exh.P1. This fact
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was also raised in the course of the hearing when Dw-1
was testifying both in chief and when he was being cross-
examined. The Plaintiff's closing submissions have also
alluded to it submitting that it is baseless. With those
submissions I am indeed entitled to deliberate on that
point as well since, if established will taint the reliability of
Exh.P1.
In law, undue influence is an equit%gle doctrine that
involves a claim that, one person has taken advantage of
v N N
a position of power over another person. Section 16(1) of
Ty N T X7
the Law of Contract Act, Cap.345 R.E 2019, provides to
e N QO
that effect. If proved, that sort of inequity in power
QA X I
between the parties can vitiate one party's consent and

7 L™ ™
renders any ensuing agreement from their dealings
AU S w1

unenforceable simply because, parties are required to
P SRS v
freely exercise their independent will.
N L X
éﬁSection 16 (2) and (3) of the Law of Contract Act,
Cap.345 R.E 2019 further provides that:

M(Z) In particular and without
prejudice to the generality of the
foregoing principle, a person is
deemed to be in a position to
dominate the will of another-

(a) where he holds a real or
apparent authority over the
other, or where he stands
in a fiduciary relation to the
other; or
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(b) where he makes a contract
with a person whose
mental capacity is
temporarily or permanently
affected by reason of age,
illness, or mental or bodily
distress.

(3) Where a person who is in a
position to dominate the will of
another, enters into a contragf?\\ivith

him, and the transactigg\@@fﬁv
on the face of it or<on the‘evidence. ",
adduced, to be}-auncons‘clon;})\l\éfm
burden ofA\;r\o'\‘/\@g‘ %Nss\gch
contract-was not indtt?f?:ed by Uhdue
influence shall”lie tipon the person

QA AN

in~asposition to dominate the will of

. <t)he ot}g‘r\&/'///
Ay
‘ Provided\ that, nothing in this

@b\sechon shall affect the

'ngvisions of section 120 of the
Evidence Act.”

Havin stated the legal position regarding the plea

of undue influence, I now turn to consider whether or not
Dw-1 signed Exhibit P.1 under a state of undue-
influence. As stated by Pw-1 and well accepted by Dw-1,
it is undisputed fact that the dispute between the parties
had dragged them to the Police at Oysterbay vide
OB/IR/433/2020.
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In my view, even if the respective
OB/IR/433/2020 was not produced in Court, there
was no dispute about that fact. It is also an undisputed
fact that Dw-1 was placed under Police arrest on 18"
January 2020 till 22™ January 2020 when he was
released and, that; after his release, the parties
thereafter negotiated their matter and signed Exh.P1 on
24 January 2020 not at the Police Station, but at South

AN
Sun Hotel, and, in the presence of their lawyers.
R AN
In my view, since Dw-1 5|gned the MoU after his
D T 7

release from the Police, and smce the same MoU was
oo O N
negotiated and agréeed upon away from the Police Station
AN ALY
and, in the presence of the Dw 1's lawyer who also
£ L ™
signed it, I do Q}\ot see hoyvv the issue of being under an
undue influence arises.
L7 A ™
I, therefc}gLfT\d i‘%:lear, that, the contention that
Exh;P’fwl‘“W&sig‘ﬁé‘dxhy, Dw-1 under undue influence,
meaning that he\si\gned it contrary to his own volition, is
not meritarious.! With such a finding, Exh.P1 is a valuable
piece of evidence which prove the fact that, the Plaintiff
supplied the Defendant with hardware and building
materials worth TZS 747,002,000/- and that the latter
was still indebted to the Plaintiff to that extent claimed.
The second issue is thus responded to affirmatively.
The third issue need not take my time longer. It is

about whether the Plaintiff is entitled to payments
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if the second issue is in the affirmative. 1 would say
definitively that the Plaintiff is entitled to be paid since
the two earlier issues discussed here above, have
established that the parties were in a contract of supply
of goods on credit and, that, the goods were supplied but
payments were not paid in full.

In my considered views, the Defendant’s reliance on
the outbreak of Covid 19 Pandemic as%e‘ scapegoat or
force majeure event cannot shield her wEjr;(t)m liability

.

under the contract. There was no evidence led t<5 the
Y Y e X7

effect that the products supplied were affected by the
o X

Pandemic. Moreover, there %vagzgowwlfée&the parties had
agreed or dlscusses matters regardmg force majeure.
As such that was an afterthought on the part of the
Defendant A\J

Finally is the last issue which is: to what reliefs
are tﬁ?p}r%ié{sjgﬁ?itL;? In this case, there is no doubt
that; the Plaihtifﬁhgs been able to discharge his burned of
proving. h@se within the required standard. Since the
balances of probability tilts in favour of the Plaintiff, he is
the one who is entitled to the reliefs prayed in the Plaint
filed in this Court. However, I note, in one of the
Plaintiff's prayers, that, the Plaintiff has asked to be paid
general damages. In law, unlike specific damages which
need to be pleaded and proved, general damages

need not be proved.
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It follows, therefore, that, if the Plaintiff merely
avers that he suffered general damages that averment
will suffices. Such averment may be a mere statement in
the pleadings or in the prayer part of a claim and will be
adequate to establish general damages for purposes of
award by the Court. This particular principle is well
supported by numerous decisions of this Court and the
Court of Appeal. (See the cases of .Cooper Motor
Corporation Ltd vs. Moshi/Arusha Occupation
Health Services [1990] TLR 96 and%éd;ick&Wg‘nﬁ%ra,
M/S Akamba Public Road EEWicé Li’nﬁit;ﬁ AK.A
Akamba Bus Service vs; Zzi‘Wad_i»flgmaeruma, Civil
Appeal No. 80 Of 2009-CGAT (Unreported).

In the Wanjai:;'s c-\g?e\t"su\gr\a}\') the Court was of
the view tha/t,:’il:ere_arexqgw_l}ard and fast rules in the
determination Pﬁf\neral damages and, that, such

damages eantiot ~be~approached with mathematical

precision.\\ ﬁ}v}\v‘e\@ if they are to be awarded, it is a trite
law th’at@ award must be assessed as being the
direct, natural or probable consequences of the wrongful
act of the party condemned to pay them. See the decision
of the Court of Appeal in the case of African Marble Co.
Ltd vs. Tanzania Saruji Corporation, Civ. Appeal
No.38 of 93 (unreported).

In view of the above, and in respect of this case at

hand, it is my considered assessment, taking into account
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the evidence of Pw-1 and the fact that the Plaintiff has
suffered inconveniences regarding the payments since
2019 to date, I find it appropriate to award the Plaintiff
TZS 5,000,000/ as general damages.

In the upshot, and since the Plaintiff has managed
to prove its case to the required standards, I hereby
enter judgement and decree in favour of the Plaintiff and

make consequential orders as follows, that:
1. the Defendant is hereby ordered

to pay the P]amtlff the\sum o
AN
TZS 747,002, 000 (Tanzanla
Shillings Seven‘\H Qred and
Forty Seven Mllllons**arr\\yTwo

Th@@ only)\\\)tstandmg

amount owed\to her, being an

amount resulting ;from the suppl
, N \w/%) pply

of “hardware” and building
LN L
/materralswmade by the Plaintiff to

\thw\?endant;

2, t‘l}é Defendant is to pay interest

at bank rate of 14% on the

dectretal amount calculated from
the date of filing the suit to the
date of final judgment.

3. The Defendant is to pay the
Plaintiff TZS 5,000,000
(Tanzania Shillings Five Million)
as general damages.

4, The Defendant is to pay costs of

this Suit.
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