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(@) Loss of business due to
Defendant's failure to settle the
outstanding invoices as agreed
in the terms of the parties'
agreement;

(b) Loss of profit from the
outstanding interest due to the
breach of the terms of the
agreements entered between the

Plaintiff and the Defendant. &

Having been duly served with the_Plaint, on27%,May

Yi\'

2020, the Defendant filed its wrltte statémeént..of defence

\V4
and denied being in breach of cont(ra Furthérmore, the
\ 7

Defendant averred that, she o@ﬁmgned‘c contract agreement
with the Plaintiff, at Dar-es—Salaa{n and.Nairobi, was the one
titted No.TA0183 ani:l " dated leijilune 2019, valued USD
381,595.10. C}}h\er th:—_ln that admission, the Defendant
denied to be _aware-of three“other contracts alleged to have
been agre@on }yfthe two parties. The Defendant,
therefore\lggglted the Plaintiff's claims, arguing that, the
Plaintiff is not entitled to any of the prayers sought.
Unfortunately, the parties could not resolve their
dispute through mediation. Consequently, on the 23"
February 2021, they appeared before me for a final Pre-trial
Conference. On the material date, the Plaintiff enjoyed the
services of Mr Philip Irungu, learned advocate, while Mr Adolf
Francis, as well [earned advocate, represented the

Defendant.
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smooth administration. She tender into Court as exhibits
invoices raised pursuant to services rendered and the same
were admitted as Exhibit-P.3.

I have had a careful [ook at Exhibits P.1, 2 and 3.
Although the Defendant’s witness, Dw~-1, denies to have
any knowledge of Exhibit P-2 and that, the same was not
disclosed to the Defendant, and, even if such replacement
contracts were not signed by both parties, there is no
dispute that the Plaintiff continued to render‘setvices to.the
Defendant and invoices were raised undér-Exhibit-P=2"and
sent to the Defendant.

Besides, in his testimony aw‘:alsyowunder Cross-
examination, Dw-1 did not/ﬁispute that invoices were sent
to the Defendant. He eveh;gcknowledged and identified four
of them. It is also the testign’gny of Dw-1 that the Plaintiff
supplied products{gm regq:%ggg services to the Plaintiff, and,
that, some<fﬁ?eices were not settled. There is, as well,
Exhibit P4Jwhich-was a letter by the Defendant which
acknﬁ%c‘l@ed a‘gyeutstanding amount of USD 255,075.25
(VAﬁE\\e\x\clLl/\s\/i/)lve) in respect of Invoices No0.6813400003
and 681340006. The letter was dated 13™ July 2018. In
that letter, the Defendant was regretting for being unable to
settle the Plaintiff’s invoices.

Furthermore, Exh.P-5 was another letter from the
Defendant concerning settlement of the invoices with an
assurance that the Defendant was going to make good its
commitments to pay. Exhibit P4 is further supported by

Exh.P7 and Exh.P-8, which are e-mails and demand letters
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often make it unrealistic to argue
that there was no intention to
enter into legal relations.”

Likewise, in the case of Wananchi Group Tanzania
Ltd vs. Maxcom Africa Ltd, Commercial case No.120 of
2019 (unreported), this Court, Phillip, 1, held that,

“a contract is not only established
by presence of a written and

signed document but can be
established from the conduct c{\)
the parties....” Xh\\\\ -

Perhaps the more relevant ar@\d bindim’g\célfgcision on

this Court is the Court of Appealéa&isio%, the case of
A e

Zanzibar Telcom Ltd vs. /Petrofuel‘"Tanzama Ltd, Civil
Appeal No.69 of 2014.¢ (unreporte ‘)/r"Th|s later case of
Zanzibar Telcom’s{{case é(supr;a) seems to be directly
responding to 4th4e questlon I had raised here above
regarding unsigned cont\;gct and the effect of acting upon it.

infh

nat \/case,,,thé Court of Appeal considered the
“iss%éﬁ%?\acceptance by conduct”, and, citing the case of
Reville Independent LCC vs. Anotech International
(UK) "Ltd=[2015] EWHC (Comm) observed as hereunder
regarding the facts of that English case:

“the claimant, a US-based

television company, had entered

into a "deal memorandum" with

the defendant cookware

distributor, pursuant to which the

former was to licence to the

latter certain intellectual property
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rights pertaining primarily to the
Master-Chef US brand, and
promote the defendant's products
in its television series. It was
expressed in the "deal
memorandum" that, that
understanding was not binding
until signed by both parties, also
that it was intended to be
replaced by a long form

agreement which in fact, was
never  concluded be(;a’use Y
negotiations broke dcf\grn. W\}ﬁ\ew
the matter was~in..court, | th(t;‘?
defendant claifed that it was fiot
bound by-the terms of thé "deal
memom%ecys'éihey did
not s%gg that document, therefore
tha&g{%‘*terms therein were not
‘ Jaccepted» The question for
@Eq@dé%tion by the court was

N

whether the claimant's conduct
was sufficient to amount to

waiver of requirement for
signature, and whether
acceptance by conduct had
occurred. At the end of its
deliberations, that court ruled
that even where a contract
clearly  contains  completion
formality  requirements, the
conduct of the parties amounted
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constituting outstanding claims. In view of all these, the first
issue is proved in the affirmative.

"The second issue is predicated on the first issue being
responded to affirmatively or not. If the first is respondent to
affirmatively, then the next is: whether there was any
breach of the said agreements. I think that I need not be
detained by this issue.

The response to it is in the affirmative. The evidence
indicates that the products were supplied and‘servicesswere
rendered, invoices were billed to the Defendant and the
defendant did not pay for all that irf full. E{)éliib;ftﬁP-G only
indicates a partial payment ancLD\\%ie\dgewledge while
being cross-examined, thaE,&’Sfome of the invoices (Exh.P3)
were not settled. N \

In paragraph 6 \of hi§t"@e\§tih10ny in chief, Dw-1 did
admit services having 'bwpﬁlied and in paragraph 10 of
the same testimony, it>is_admitted that the Defendant owes
the Elf_igﬁfﬁ I am-convinced; therefore, that there was
breach of-the agg;ement because, it was the condition pnder
Clatuses 2 of} Exh.P1 that payments were to be effected
imm;?:liately upon receipt of invoices. Clause 3 of Exh.P-2
was also express that the terms and conditions of Exh.P.1
remained intact. Failure to settle the invoices constituted a
breach. And, since any breach of contract will attract
damages, the Plaintiff is also entitled to damages as prayed
by the Plaintiff.

In law, where breach of agreement has been

established, it goes with the award of damages. Section 73
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Circuit Court of Appeals considered an issue relating to

payment of late charges and sated that,
"late fee Is sufficiently related to
the use and forbearance of
money or damages for its
detention that it can
appropriately be classified as
interest." (Emphasis added).

From the above case, it is also my ﬁndm/i:llg, therefore,
that, .since the stipulation that late payment W%m attract

interest/fees, was very clear on the invoices submltted to
- e, L F

the Defendant, and given that the Defgndané “detained” the
monies which ought to have been paid promptly upon
J 0% Rn R PrOmPEY P

receipt of the invoices, the interest charged whether agreed
W e

or not, was appropriage. bthiwi%dhe Defendant ought to
have heeded to Epe rgguirem%wt to pay promptly. The 3™
and 4" issues are, tlggefore responded to affirmatively.

The last issue is in regard to the relief, if any, which
the parties are)t-éLntltled to. The party entitled to relief is the
Plaintiff who, t}p‘s managed to prove its case on the
prepon\c\lsr_@ce of probability. In that regard, judgement is

entered i favour of the Plaintiff as follows:

1. That, the Defendant is hereby
ordered to pay USD 507,603.03
or its equivalent in TZS, being the
sum for unpaid invoices to the
Plaintiff.

2. That, the Defendant shall pay
interest be imposed at a

commercial rate of 14% on the
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