








9/2/2018, demand letters dated 15/2/2018, a letter indicating intention to
sue dated 20/2/2018 and a final demand letter dated 3/5/2018 all admitted
as Exhibit P7, Exhibit P8, Exhibit P9, Exhibit P10 and Exhibit P11
respectively, It is PW1's testimony that in response, the Defendant by letters
dated 15" February 2018 and 3™ May 2018 acknowledged receipt of demand
but made what PW1 called dilatory and diversionary questions without paying
the sum demanded. Consequently, the plaintiff instituted this suit against the
defendant as a guarantor alleging default on the part of the borrower in
repaying the loan.

According to PW1, through the bond, apart from guaranteeing to irrevocably
pay the Plaintiff an amount not exceeding 4,062,250.00 on the plaintiff’s first
written demand upon default, the Defendant waived all rights of objections
and defence arising from the facility.

On cross examination, it was stated by PW1 that depositing of proceeds of
sale of buses in an escrow account to be kept by the plaintiff was not done
due to lack of fund from the borrower to enable the opening of that account.
He stated on further cross examination that the expiration date of the two
letters of credit (Exhibit P3) was set to be on 20" June 2017 to conform
with the terms between the borrower and the supplier of the buses. He
tendered email communication between the borrower and supplier as
Exhibit P4. On further cross examination, PW1 stated that the changes in
the loan term was not communicated to the Defendant.

In the written statement of defence, the Defendant disputed the fact that,
the basis of executing the guarantee bond was only the credit facility letter
(Exhibit P1). According to the WSD and the evidence of DW2 Nick
Muriith Itunga who was the Managing Director of the Defendant when the
payment guarantee bond was executed, the defendant issued the guarantee
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units of buses were used as collaterals which insured the bond by the insurer
in the event of default.

Both DW1 and DW2 stated in their witness statements that following the
denial by the plaintiff to supply the defendant with the requested information,
a private investigation was conducted where it was discovered that the
plaintiff had already released several buses and monies to the insured
without disclosing that information to the insurer and that the letter of credit
reduced the term of facility letter (Exhibit P1) to 6 months instead of one
year as agreed, and that the bank did not open escrow account which was to
be used to collect the bus sales proceeds. It is further alleged by DW1 that
the buses were released by the Plaintiff contrary to the terms of facility letter
(Exhibit P1) and that the Plaintiff neglected most of other covenants
therein, such as the requirement of the collateral manager to provide physical
weekly report. DW1 condemned the plaintiff for having breached
fundamental terms and conditions in the credit facility (Exhibit P1) which
was the basis for the issuance of the payment guarantee bond. According to
DW?2, it was agreed further that the facility letter (Exhibit P1) was to be

availed on an ongoing basis unless terminated but this was not done.

It is further testimony of DW2, that the credit facility letter provided a mode
of enrolling the stock of the buses and proceeds from the unit sold out under
which the plaintiff had full control of the buses through a security manager
appointed by the plaintiff. DW2 stated that the payment guarantee was
issued to Simagunga after being satisfied with all the narrated terms and
conditions of the facility letter (Exhibit P1) where the plaintiff was
mentioned as beneficiary.

It was further testified by DW2 that instead of supplying the documents
requested by the letter of 15" February 2018, the plaintiff issued a letter of
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notice of intention to sue the Defendant. It is alleged by DW2 that the
Plaintiff released the buses and failed to account for the funds received from
the said release.

After all the testimonies from both sides, parties filed their final submissions
to argue their positions. The plaintiff's submissions were drawn and filed by
Mr. Charles Rwechungura Advocate and Mr. Albert Lema, Advocate from CRB
Africa Legal while the Defendant’s submissions were drawn and filed by Mr.
Peter Swai, Advocate from Legal Link Attorneys.

In addressing the 1% issue as to what were the basis for the payment in
respect of the payment guarantee bond (the Bond”) executed by the parties,
Mr. Rwechungura and Mr. Lema, are of the view that the basis for payment
was a default on the part of the Borrower to repay the facility and nothing
else. They denied the assertion that obligation of the defendant to pay
depended on performance of the terms and conditions set out in the Facility
Letter (Exhibit P1). In their opinion, the essence of the word
“Unconditional” in the term “Unconditional Payment Guarantee Bond” as used
in the banking industry bars reliance on any other instrument other than the
bond. They identified the following salient terms and conditions in the bond:

(i) The Bond is an “Irrevocable undertaking” by UAP Insurance
Tanzania Limited (the defendant) to pay the the Plaintiff.

(i) The Payment is “upon receipt of the first written demand
from the beneficiary (the plaintiff)”.

(iif) Payments to be made “irrespective of validity and/or legal
effects of the credit facility the subject of the guarantee”.

(iv) There is “waiver by the defendant of any rights of objection
and defence arising from the said credit subject of the guarantee”.

(v) Claims from Plaintiff for default in payment of the loan by
guaranteed borrower must be in written form and received by
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(Exhibit P1) is faulty as there is no condition in the Bond permitting this line
of argument.

Mr. Rwechungura and Mr. Lema referred to the case of Akiba Commercial
Bank Plc V UAP- Insurance Tanzania Limited, Commaercial Case No.
24 of 2018 in a judgment delivered by Hon. MAGOIGA J on 16™ July
2021. The counsels contended that this case involved the same defendant as
in this case, issuing the Bond with the same wording. Referring to paragraph
2 of page 44 of the judgment and Exhibit P2) Mr. Rwechungura and Mr.
Lema contended that “similar issues” were recorded, only difference being
that the defendant in AKIBA'S CASE guaranteed various borrowers (26) who
received loans in various forms and that the said bonds constituted the same
terms and conditions except for the amount guaranteed and the duration of
the validity of the bond.

Mr. Rwechungura and Mr. Lema asked this court to decide in the same way
as it was decided in AKIBA'S CASE quoting the words of Hon. Magoiga J
while answering the same issue from page 43 to page 44 of thus: -

"The above stance is supported by the wording of Payment Guarantee
Bonds which was couched in the following words:

"Claims, if any, under this bond, stating that.. has failed to repay any
outstanding instalment under the contract on the due date for such
invoice, must be received by us, UAP INSURANCE TANZANIA LIMITED,
P.O.BOX 71009 DAR ES SALAAM, in written form not later than the
expiry date to be valid against us.”

The above term in the bonds, in my considered opinion is_the
basis upon which the defendant was liable to make payments
in _favour of the beneficiary and nothing more. That said and
done issue number one is answered that default once
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communicated within time, the defendant was obliged to
honour her commitments to the plaintiff. "

In their further submissions, Mr. Rwechungura and Mr. Lema condemned the
Defendant for breach of Article 24 (f) of the Uniform Rules as she never
issued “a single notice rejecting the plaintiff's demand as required by Article
24 (d) of the Uniform Rules. As a result according to them, the defendant
is precluded from claiming that the demand from the plaintiff do not

constitute a complying demand. They reproduced Article 24(d) to (f) as
hereunder: -

“d. When the guarantor rejects a demand, it shall give a single notice
to that effect to the presenter of the demand. The notice shall state:

i. that the guarantor is rejecting the demand, and
ii. each discrepancy for which the guarantor rejects the demand.

e. The notice required by paragraph (d) of this article shall be sent
without delay but not later than the close of the fifth business day
following the day of presentation.

f. A quarantor failing to act in accordance with paragraphs (d)
or (e) of this article shall be precluded from claiming that the

demand and any related documents do not constitute a
complying demand.”

In their further submission, Mr. Rwechungura and Mr. Lema rejected any
connection between the Bond and the facility letter (Exhibit P1) in neither a
term nor a condition in the said Bond in accordance with Article 5(a) which
reads;-

"...A reference in the guarantee to the underlying relationship

for the purpose of _identifying it does not change the
independent nature of the quarantee. The undertaking of a

quarantor to pay under the guarantee is not subject to claims
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condition of the bond for failure to make the payment in accordance with
the Bond.

As to What reliefs are parties entitled to, Mr. Rwechungura and Mr. Lema
submitted that the plaintiff proved: -

(i) That the Borrower was disbursed with the money;

(i) That the Borrower has defaulted payment of the money received
from the plaintiff;

(iii) That the demand from the plaintiff to the defendant was claimed
within the validity of the Bond and to the amount guaranteed; and
(iv) That the defendant did not fulfill her obligations under the Bond.

They argued that there is a [oan of USD 3,250,000.00 and interest of USD
USD 1,015,625 and as at the time of filing these submissions the principal
debt was USD 3,250,000.00 equivalent to TZS 7,487,883,000 and
interest of USD 1,015,625 is equivalent of TZS. 2,339,963,437.50, all making
a total outstanding of TZS. 9,827,846,437.5. In their view, this amount will
collapse the bank’s operations if not paid.

On the other hand, Mr. Swai commenced his written submission by a
quotation from Story’s Equity Jurisprudence; 14™ Edition at page 98
which was cited in the case of Mbowe Hotels Limited Versus National

Housing Corporartion And Another; Miscellaneous Land Application
No. 722 of 2016, It was stated at page 8:-

"The governing principle is that whenever a party who, as an actor,
seeks to set the judicial machinery in motion and obtain some remeay,
has violated conscience or good faith, or other equitable principle in his
prior conduct, then the doors of the court will be shut against him in
liminine. The court will interfere on his behalf, to acknowledge his right
or to award him any remedy. To aid parly in such a case, would make
the court the abettor of inequity”.
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(f) ACE Global to provide physical stock report on
weekly basis.

(g) Sight of cash in the Borrower’s account to the Bank
release of the buses from the warehouse.

(i) The Bank to monitor the stocks upon receipt and

control of releases of vehicles upon sighting of
funds.

He referred to the Terms and conditions provided under the Inspection and
Monitoring agreement (Exhibit D2) whereas at page 12 it reads: -

"WB: Simagunga General Trading Co. Ltd will inform the Bank when
there will be releasing of vehidles from the premise, subseqguently, the
bank will inform ACE Global about the release of vehicles from the
depositor. ACE Global shall only supervise the release of the vehicles
upon recejpt of the instruction release from the Bank. ACE Global will
monitor the movement of vehicles and report to the bank accordingly.

The role of ACE Global in this agreement is solely one of logistical
monitoring and inspection, in the sense that ACE Global shall not be
responsible or liable for the condiition, quality management or control of
the products.

The Bank is invited to carry out in the storage facility its own controls,
as it may deem necessary in order to assess the quality of ACE Global
services and make suggestions if necessary”.

The above narrated terms and conditions, in Mr. Swai’s view, were supposed
to be performed by the Plaintiff first before demanding payment under the
bond and that the Defendant’s refusal to pay the Plaintiff was based on
Plaintiff neglect to perform her duties as narrated under facility letter
(Exhibit P1) and Monitoring and Inspection Agreement (Exhibit D2) which
were the basis for the issuance of the bond (Exhibit P2).
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In further submission, Mr. Swai advanced five arguments which are
surrounded by allegations against the plaintiff. First: He alleged that the
Plaintiff has failed to prove the borrower’s default since the bank statement,
(Exhibit P5), alleged to be the borrower’s account held at the Plaintiff's
bank was a normal current account and not escrow account as agreed under
Item 17 (c) and (g) of the facility letter (Exhibit P1) for all the proceeds
of the sold Higer buses to be kept thereto. According to Mr. Swai, Exhibit P5
contains the contents and details of the normal current account and not of
the escrow account.

Relying on the general rule that he who alleges must prove embodied under
Section 110 and 111 of the Law of Evidence Act Cap 6 [R. E. 2019] Mr. Swai
argued that the Court will sustain such evidence which is more credible than
the other on a particular fact to be proved. To support this argument, he
further cited Sarkar's Law of Evidence, 18th Edition M.C. Sarkar, S. C.
Sarkar and P. C. Sarkar, published by Lexis Nexis and quoted the
following words:-

asserts the affirmative of the issue and not upon the party who denies
it; for negative is usually incapable of proof. It is ancient rufe founded
on consideration of good sense and should not be departed from
without strong reason.... Until such burden is discharged the other
party is not required to be called upon to prove his case. The Court has
to examine as to whether the person upon whom the burden fies has
been able to discharge his burden. Until he arrives at such a conclusion,
he cannot _proceed on the basis of weakness of the other
Jo)z 11 2 A "

According to Mr. Swai, going by the pleadings and evidence adduced and
tendered in Court, the Plaintiff has failed to prove the default of borrower as
no statement of escrow bank account tendered to prove the default of the
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borrower henceforth the Defendant cannot be held liable to pay under the
bond.

The second allegation advanced by Mr. Sway is based on the change in the
terms and conditions contained under the facility letter (Exhibit P1) without
the Defendant’s consent. Having quoted Item 3 (a) (b) of the facility letter,
he defined guarantees by making reference to Section 78 of the Law of

Contract Act Cap 345 [R.E. 2019] (hereinafter referred to as the LCA)
which states:-

"Contract of guarantee” is a contract to perform the promise or
discharge the liability, of a third person in case of his default and the
person who gives the guarantee is called the "surety”; the person in
respect of whose default the guarantee is given is called the "principal
debtor’, and the person to whom the guarantee is given is called the
“creditor”; and guarantee may be either oral or written”,

In Mr. Swai's view, it is the requirement of the law that the guarantor will
automatically be discharged or released where it occurs that the beneficiary
and the principal debtor changes terms and conditions of the guaranteed
contract without surety’s consent. He referred to Section 85 of the LCA
which provides for the discharge of the guarantor/ surety if there is variations
of the terms and conditions of the contract guaranteed without the surety’s
consent. He quoted the section as hereunder: -

"Any variance, made without the surety's consent in the terms of the
contract between the principal debtor and the creditor, discharges the
surely as to transactions subsequent to the variance”

In Mr. Swai’s opinion the alteration and/or variation of the period of letters of
credit from 12 months as provided for under Item 3 (b) of the facility
letter (Exhibit P1) to 150 days as per the shipping documents (Exhibit P3
collectively) and Exhibit P4 discharges the Defendant’s liability. To
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the same were to be produced would have go contrary to the Plaintiff’s
interests.

On the Firth allegation, Mr. Swai submitted that Exhibit P2 was issued as
per the directives of the Plaintiff under Item 9 ( c) (v) (b) of Exhibit P1
titted CONDITIONS PRECEDENT / SECURITY DOCUMENTS in the words
“Payment Guarantee Bond from UAP Insurance that is to cover the
credit facility by 125%” and Item 9 (c) (i) titled SCHEDULE:
Conditions precedent whereby it reads as follows:- by the words "The

borrowers and Guarantors acceptance of the facility in accordance
with the terms of this letter”,

According to Mr. Swai, it is apparent clear from Exhibit P1 and the
testimonies of PW1, DW1 and DW2 that the payment guarantee bond was
executed by the Defendant in favour of the Plaintiff upon the request of the
Plaintiff and further that, under Item 9 (c) (i) of Exhibit P1 the borrower
and the guarantor (the Defendant) had to accept and observe the terms and
conditions and to be bound by them.

Additionally, the introductory part of Exhibit P2 according to Mr. Swai,
provides that payment guarantee bond was issued in reference to Exhibit
P1. He quoted the first paragraph of Exhibit P2 which states: -

"We refer to the credit facility letter dated 31st January,
2017 (Ref: CORFP/100954/014/2017/ek) for the purchase of
Twenty Five Units HIGER Buses Model KLQ 6138DFB the
(Contract) between you and Simagunga General Company
Limited of P.O. Box 12233, DAR ES SALAAM, (the “Customer”)
and to the guarantee to be provided to secure the Simagunga
General Trading Company Limited fulfilment of its obligations
under the contract’”.
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automatically discharges the Defendant from the liability under the payment
guarantee bond.

Mr. Sway concluded the first issue that since the Plaintiff had failed to
perform her duties and failed to prove other basis to the standard required
this Honourable Court should find that the Plaintiff has no case against the
Defendant and the same be dismissed with costs.

Addressing the second issue as to whether there was a breach of terms
and conditions of the payment guarantee bond by either of the
parties, Mr. Swai submitted that both the Plaintiff and the borrower apart
from being guaranteed by the Defendant were to guard each other not only
to the repayment of the loan but also to the release of the 25 units of Higer
buses, custody of the original registration documents and monitoring of the
stock and further to the opening of escrow account whereby all the proceeds
of the units of the Higer buses sold should be kept under the escrow account
held at the Plaintiff's bank. In this circumstance, according to Mr. Swai,
neither had party breached the terms and conditions of the payment
guarantee bond because for the Defendant to be held liable and/or
accountable for the performance of the payment guarantee bond, the Plaintiff
had to perform first the duties and obligations laid down in the credit facility
letter (Exhibit P1) and the monitoring and inspection agreement (Exhibit
D2) as explained in details in respect of the first issue. In Swai’s opinion, the
payment guarantee bond issued by the defendant does not operate in
isolation and does not relinquish the plaintiff from performing the duties and
obligations contained in the credit facility letter (Exhibit P1) since payment
quarantee bond was issued in its reference and further it was the
Defendant’s satisfaction to the terms and conditions contained in the credit
facility letter (Exhibit P1) which assured the Defendant that there was
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