IN THE HIGH COURT OF THE UNITED REPUBLIC OF
TANZANIA
(COMMERCIAL DIVISION)
AT DAR ES SALAAM
CONSOLIDATED MISC. COMM. APPL. NO. 57 & 172
OF 2021

BHARYA ENGINEERING & CONTRACTING N
COMPANY LIMITED ‘

f/‘
Date|of Last Order: 26/11/2021
Date of Rulin /} 06 /01/2022
NP /0
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RULING

NANGELA, J:.

The Applicant herein brought two applications
before this Court. Both were brought under a certificate
of urgency. The much earlier one was Misc. Commercial
Application No.57 of 2021 which was filed in Court on the
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22" of October 2021 seeking for orders, (Ex-arte and
(Inter partes) that:

(Ex-parte)

1. ‘the 1% and 2™ Respondents,
their agents, workmen or
assignees and/or any other
person working under their
instructions, be restrained from
fraudulently liquidating %\/or\/
cashing the Advance Payment
Guarantee /o~ ‘Number
oszooszgg’joosv{\wo b of
TZS 14229,959,500/=(JZS One
Billions Two Hund\r\g?:l"‘l»‘wenty Nine
fNi#e Millich, Nije Hundred Fifty
N}l‘e \"f'heusand, Five Hundred
Q 0nl>)}<da“ted 9™ April 2020 and a
Banl?/%erformance Guarantee
"<:Number 0G20062T20100573
worth of TZS 409,986,500/=
(TZS Four Hundred and Nine
Million Nine Hundred Eighty-Six
Thousand and Five Hundred
Only), dated 9™ April 2020,
created in favour for performance

of a Subcontract Number
7000/SC/000044 dated 22
February 2020, pending inter

Page 2 of 16



partes hearing of this chamber
application”.
And- Interpartes: that:

2. 'the 1% and 2™ Respondents,
their agents, workmen or
assignees andfor any other
person working under their
instructions, be restrained from
fraudulently liquidating and<\/‘or

cashing the Advance faymew
Guarantee Number'
A

0620062U010057N01‘ch of
TZS 1229 959< 500/—«&%&0%
NN e

Billion ng Hundred~Twenty Nine
—NmefMlllton NmexHu\erred Fifty

Nine Thousa;?:l Five Hundred
é@nly), dated }?’Aprﬂ 2020 and a
Bank ‘\\Performance Guarantee
Number 0G20062T20100573
\vorth of TZS 409,986,500/=
(TZS Four Hundred and Nine
Million Nine Hundred Eighty-Six
Thousand and Five Hundred
Only), dated 9™ April 2020,
created in favour for performance

of a Subcontract Number
7000/SC/000044  dated  22™
February 2020, pending
submission of a request for

arbitration proceedings which are
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to be instituted with the Tanzania
Institute of Arbitrators (TIArb)".
3. Any other Order and relief this
Court may deem fit and just to
grant; and
4. Costs of this application be borne
by the 1% and 2" Respondents.

This earlier application was by way of a chamber
summons made under section 2(3) of the Ju\dlcature and
Application of Laws, Cap.358 R.E Zélw\read togét/her
with section 95 of the Civil Procedure Code Cap.33 R.E
2019. As usual, it was su(eg\grted\ by«an aff‘ davit of one,
Sarbjit Singh Bharya. gmthe dat\e\ itwas called on before
the Court, i.e., the 27% oﬁ@ctogé? 2021, the Applicant
enjoyed the serv/i?:es of\Mr Benedict Ishabakaki and Ms
Edith Ntweye Iearned\Advocate The Respondents were
absent in Court

frﬁ\ ere> bemg an ex-parte order prayed for with a
V|ew\to malntam status quo until the application is heard
mterpan‘es and having heard submissions from the
counsel for the Applicants, I granted the prayer and
issued an interim order to that effect. I also scheduled
the matter for hearing /interpartes on the 10" day of
November 2021 at 8:30 am.

On the material date, the Applicant was represented
by Mr Norbet Mlwale who informed the Court that the
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Respondents were duly served. The 1% and 2™
Respondents had already filed their counter affidavits but
the 3™ Respondent had not done so.

Since the Respondents were absent on the 10" day
of November 2021, this Court made and Order that the
matter be disposed of by way of written submissions. A
schedule of filing was issued and the same was set for a
mention on the 3" day of December Zofi%at 9:00am.
Up to the 19" day of November, 2021§fﬁg»;§}p\li‘cant’fﬁad
already filed her written submissiong: “ N4

However, the 1 and ZﬂRE§po&thgs, as well as

the 3 Respondent, wereyet-to file.. Noriétheless, on the

NN
15% day of Novemb%r@}%‘eféppkant herein filed yet
another application Né;l72“6?*2021/. This was filed by way
AN N\ Y .
of a chamber. rsumng\?{s*supported by an affidavit of Mr
Nobert legg,\and uﬁgé? a certificate of utmost extreme

urgepﬁy\ \

\ The second’application was filed under Rule 24 (1)

of théﬁ@ﬁourt (Commercial Division) Procedure Rules,
G.N. No.250 of 2012 as amended by GN. No. 107 of
2019, and read together with section 95 of the Civil
Procedure Code, Cap.33 R.E 2019.

The gist of that second application was, apart from
granting orders of costs or any other reliefs deemed

necessary, to request this Court, to grant the Applicant
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leave to amend the Chamber Application in Misc.
Commercial Application No.57 of 2021 (the first
application referred to, here above) and grant the interim
orders sought there under pending determination of the
dispute by arbitration proceedings at the Tanzania
Institute of Arbitrators.

On the 19" November 2021, the parties appeared
before me. Mr Miwale represented the Apf)\li'eant and MS
Esther Peter represented the 1% an@"%Respond’é%ts.
The 3" Respondent was absent. Whef\l\the 6arti\és/were
invited to address the Court, ‘ﬁECMIwaJ:g\pr@yed that the
two applications (i.e., thé‘lgﬂisz\\cml%ial Application
No.57 of 2021 and MISC Commercnal Application No.172
of 2021, be conselifiateg\ \

He made that*prayei:-because of developments that
had takené@\e at the fime the first application was still
pendlngqn thls Court The developments were that, the
Apphcant had already commenced arbitral proceedings
before Ehex?lz'anzanla Institute of Arbitrators. As regards
the second application, he submitted that, much as the
Respondents were served, none had filed any counter
affidavit.

He submitted that, upon reflection, the Applicant
has reckoned that, the prayers sought in the second

application will not be tenable and could be readily sought
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before the arbitrators since the Tanzania Institute of
Arbitrators’ Rules, 2018 Edition, allows for possible
application for interim orders once the parties submit
themselves before the institute for arbitration.

With that in mind, Mr Miwale prayed, that, if the
order for consolidation is granted, then the Applicant
wishes to withdraw from the Court the “Consolidated
Miscellaneous Commercial Applicatio<ri\No.57 and
172 of 2021” on the fact that, there%“been\a\gh‘gage
of events impacting on these app\l\rf\itlons E He\b,:ayed
however, that, the W|thdravgal should\be vith no orders
as to costs, as parties W|Il~pray forx costs il the arbitration
already preferred by (t?e partles !

For her pa Ms\Peter was averse with the prayer

for no costs,ﬂalt ug?r?‘shewreadlly welcomed the prayer
for mthdrawah Hgfg/contentlon was simple. She
”“7

contended\that ifr-the Misc. Commercial Application
No.(SZ of 20;\1, t?fe 1% and 2" Respondents had incurred
costs“}gg:ﬂl,éé a counter affidavit. As such, she pressed
for costs.

In a brief rejoinder submission, Mr Mlwale reiterated
his earlier reasoning regarding why costs should be
waived. He said that, there is no counter affidavit filed in
respect of the Misc. Commercial Application No.172 of

2021. He admitted, however, that, the 1% and 2™
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Respondents filed their counter affidavit in respect of the
Misc, Commercial Application No.57 of 2021. He
nevertheless reasoned that, since parties are pursuing
arbitration currently, and hence, the prayer to have these
matters withdrawn from the Court, costs should be
waived.

This Court was set to issue its ruling on the 22"
November 2021 at 3.00pm. However, haﬁi‘ng prepared
the ruling but before I proceeded td/};e“acj it\\/‘vhgnff"}he
parties convened on the said daté\M\i \Miéle<eame up
with a different prayer seekiﬁgéﬁ\eave@f*the Court to vary
his earlier submissions aﬁ’“d\prayer t6” withdraw the
applications from the/Gourt. . s

Mr. Miwale-submittedthat; ’ft"u/é reason for his abrupt
change of _course, is’\th’eé’;fact that, the present
applications/ﬁ\are; abO\L\IE)/ ﬁ?otecting the Advance Payment
andthe< erforr’r"fé'?“c‘”e\’? Guarantees, and the arbitrator has
not,powers to,act upon them because they are a different
creatl}@gether under the sub-contracting transaction.

He referred this Court to its decision in Tanch
Brothers Const. Company Ltd vs. Amana Bank,
Misc. Commercial Cause No. 28 of 2020 (unreported) and
contended that, the subcontract is a separate agreement,
and, hence, the arbitrator will not have a mandate to

address the guarantees which involves a third party.

Page 8 of 16



Besides, and referring to Rule 24 (1) of the High
Court (Commercial Division) Procedure Rules, GN.No. 250
of 2012 (as amended by GN 107 of 2019), Mr. Miwale
contended that, the Rule does not provide the extent to
which an amendment may be made and, as such, there
may not be a creation of a new application all together.
He requested this Court if pleased, therefore, to hear the
matters on merit. |

For her part, Ms Peter asked fork time to reflefi? on

the turn of events. I granted hertime ;r?ci\”iﬁg\{anles
convened before me on the 6 “Nevember, 2021. When

the parties convened, Msteter told thIS\COUI't that, the
submission by Mr. Mlwale to\’Ehe,»e}fect that the bank
guarantee and /the perform/ance guarantee are two
different agreements_from-tHe sub-contract agreement
was erron”é/*égs. . “2/"3’

Ms>Peter{submifted that, the two originates from
the ;game sub—c\é\ntract agreement as they are like the
terms\a@g:gohditions (ToC) included in the sub-contract,
and she referred to clause 5.4.1 of the sub-contract. She
contended that, based on the same sub-contract, clause
12 provides for dispute settlement resolution, the
arbitrator being TIArb. As such, she contended that,
these are no different contracts which cannot be dealt

with by the arbitrator.
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Referring to the doctrine of competence-
competence, she maintained that, TIArb had powers to
entertain the matters touching the bank guarantee and
performance guarantee as well and make a ruling about
them. She contended that, by that doctrine, it is TIArb
that should decline jurisdiction and thus, to decide on the
undecided is to act prematurely, since the parties’ dispute
has already been placed in the hands o??an arbitrator
chosen by the parties, and Annex. BA@Q;th}afﬁdaﬁ in
respect of the Misc. CommerciaIQApplicaggn“N;?GZ of
2021, is self evident. S !

Ms Peter contended\ihkln cdse of matters

W

touching jurisdiction; chose should best be left to the

/

arbitrator to deade As égards the room to amend
pleadings a,smprowded“»forzunder Rule 24, Ms Peter
contended(%?%%} thce?)%om given is not free from
conditi’éﬁ‘alit;i\?s{?é:r‘éferred this Court to Rule 24 (3) of
the G\l\l No. Z;O\Of 2012 as amended by GN No. 107 of
2019 xandﬂwstated that, the Applicant ought to have
disclosed what kind of defects he wanted to cure as
nothing is noted in the supporting affidavit.

She contended further that, in the affidavit, the
applicant has not disclosed facts which qualify for the
granting of a mareva injunction. She also contended that,

for the sake of justice between the parties, the Applicant
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has not mentioned how he will be prejudiced. She
referred to this Court, the case of Kilombero Works
Safaris Ltd vs. Registered Trustee of Mbomipa, Civil
App. No.273 of 2017. On the basis of such a case and
her submissions, she asked this Court to dismiss this
application.

In a brief rejoinder, Mr Miwale admitted that, the
Bank and Performance Guarantees aroseq’?om the sub-
contracting agreement. However, h‘dé\”?,ubmi'ttedx’tfﬁat,
there is a very big difference between' thé”subcontract
and the guarantees. He submltted“that the subcontract
agreement is between thé" Ap{p\llcant and the 1% and 2™
Respondents. Howevér, the gﬁa\rantees are between tri-

>
partite parties, namely, trﬂeﬁz\hph{a/nt the Bank and the

Respondents. \\:’/]

He co/F];énded tha‘tf even its execution was done

s

separatelv\éﬁd dlfferently from the subcontract

agreement. He\\argued thereore, that, whereas the
subcontric’ty)was executed in February 2020, the
Guarantees were executed on April 2020 as per
Annex.BECO-5 & 2 in Misc. Commercial Appl. No.57. In
view of that, he maintained that Clause 5.4.1 and 12 of
the sub-contract agreement are clauses in the sub-
contract to which the bank is not a party and has no

room or audience before the TIArb.
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He maintained a view, therefore, that, the TIArb will
not be able to make any meaningful ruling on the
guarantees since the Bank involved in the guarantees is
not a party to arbitration proceedings before the TIArb.
Mr. Miwale stated further that, if one is to wait until the
Arbitrator rules on whether he will have jurisdiction or
not, the Applicant will be at risk of standing unsecured
and the guarantee may be encashed. |

As regards the extent of perm‘ﬁ?t‘é‘d amendnﬁ’gnts
under Rule 24 (3)(b) of the High, Court/(Commercial
Division) Procedure Rule/s/, 901 =(ashamended), Mr.
Miwale submitted tha:g,:fé’mendment should aim at
advancing real justicé He contended, that, in this
application, theéchang\es sought are meant to maintain
the status quo, However\he»denled the accusations that,
the Applléé/gt h\a}s falle'g;to disclose any such facts in the
afﬁd?ﬁ@and;» ifistead, he referred this Court to paragraph
12\ of the “Supporting affidavit of the Applicant and
Annéx:\‘g_g-,/and paragraphs 13 and 14 of the supporting
affidavit in Misc. Comm. Appl. No. 172 of 2021.

He finally pointed out that, the real controversy is
the need to issue injunctive orders pending determination
of arbitration proceedings and not as the Applicant has
framed her prayers earlier, hence the need for such

amended version and outcome. Mr. Miwale distinguished
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the case of Kilombero Works (supra), noting that the
same is irrelevant to this application. Mr. Miwale stated
that, the prayer to dismiss the application should also be
ignored because the Respondents have not even filed
their counter affidavits.

In view of all that, Mr. Mlwale made alternative
prayers that, if pleased, this Court should place the Misc.

Commercial Application No.172 of 2021%n\\a hearing
track inter partes so that the real “lqujestio\sw"i?be
\ SN

considered and determined or that?the mattefs-be stayed
and the status quo maintaine@%“enin% determination of
the arbitral proceedings, "aéss\tp‘s:\ Réspondeénts will not be
prejudiced by such ordérs if made

Adding hisYoice\to h'é\Applicant’s submissions, Mr.
Ishabakaki submitted fﬁ?t:;the issue was whether the
applicatioﬁ%gﬁ}ing a@i’t}ation and the one on Mareva
Injuné't-i‘éh\;e, one~and the same. He contended that,
Mareva In}J‘}c\i:?én is just a common remedy available to
parties befofe something happens and there is no new
case being introduced in the amendments sought.

I have given due considerations to the submissions
made by the learned counsel for the parties herein. I
must say, in the first place, that, Mr. Mlwale has brought
a somewhat confusion in this matter in as far as the

prayers he earlier on made, and which I was about to
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consider in my ruling, before he came up with a change
of mind. However, having given him audience, I do
understand his concerns regarding the bank and the
performance guarantees.

Looking at the prayers which he made earlier, I find
that, it is only the prayer of withdrawal which was
affected by his later submissions but the rest still remains
intact. I will thus respond to them togethet%ith his latter
alternative prayers. R '

From the foregoing discuséfﬁ”).s, Kther;e"‘two issues
which I am called upon to @si@é’l\"\hg first one is
whether I should grant the"erdersof. consdlidation sought
by the Applicant in reépiect :‘o?‘the/two applications. The
second issue is whether I sff?)‘ul stay this application and
give an OISPI\ for\\rTEl\tenance of status quo till the
parties areldone with <9rbltratlon In the first place, the
prayef-to. eqnsolldate the applications was a simple prayer
and \[ see no reason why I should not grant it. The two
applicaﬂgﬂ%,should, therefore, be consolidated because
there is logic in doing so bearing in mind the
developments that have so far taken place.

Concerning the second issue, having heard the
parties and since they are now engaged in arbitration

proceedings, I will definitely agree with Mr. Miwale that, a
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stay of the consolidated application with an order to
maintain status quo wilt do justice to the parties.

I hold so because, as correctly argued by Mr.
Miwale, whereas the subcontract agreement is between
the Applicant and the 1% and 2™ Respondents, the
guarantees are between trio-parties, namely, the
Applicant, the Bank and the Respondents. As such, while
the arbitrator will be dealing with the Ap[gﬁ"can’c and the
1% and 2™ Respondents, the 3™ Res;f”‘“mient will\béi?eﬁ
out as he is not privy to the arbitrdtion. >

For the reasons as aforé%?id;:;pjng@ym settles for
the following orders, to wit; that: "

1. TheMisc. Com?'r‘?é‘:fc@l Application

No.57 of,"9021¢ and  Misc.
éCommerCIaI Apphcatlon No.172 of

’\\12021 are hereby consolidated to

Q) read, Consolldated Misc.

" <. Commercial Application No.57

3 “and 172 of 2021,

/2. The Consolidated Misc.
Commercial Appl. No.57 and 172

of 2021, is hereby stayed
pending the determination of the

arbitral proceedings between the
Applicant and the 1% and 2™
Respondents.
3. Since the Consolidated Misc.
Commercial Application No. 57
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and 172 of 2021 is put on hold
for the time being, then, the
status quo in this matter is to be
maintained by all parties until
further orders of this Court.

4. In the circumstance, I make no

orders as to costs.

It is so ordered.

DATED AT DAR-ES-SALAAM ON THIS 06" DAY OF
JANUARY 2022
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