IN THE HIGH COURT OF UNITED REPUBLIC OF THE
TANZANIA
(COMMERCIAL DIVISION)
AT DAR-ES-SALAAM
COMMERCIAL CASE NO.138 OF 2019

MR ERICK JOHN MMARL........ccccreanienniicrernnnenns PLAINTIFF
VERSUS

M/S HERKIN BUILDERS LTD ..ccevrvenenen N DEFENDANT

Last Order: 20/12/2021
Judgment: 18/02/2022

JUDGEMENT\

NANGELA, J:. (&\ \

Ordlnarlly, in &ost cogstructlon and engineering
contracts, as |t may be evidenced by this case,
S ™ T
contractors are required to complete all contracted works
/< 7
W|th|n a p{% ag{:eied and fixed completion date, failure of
Wthh they may become liable to the employer.
Ink.tmgjnstant suit, the Plaintiff is claiming from the
Defendant a total of TZS 398,842,534.03 as specific
damages. The claims result from failure on the part of the
Defendant to complete contracted works within pre-
agreed completion date. Besides, the Plaintiff claims from
the Defendant, payment of general damages, as well as

costs of this suit.
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To fully appreciate the gist of such claims, I will set
out the facts of this case shortly hereafter. It all started
on or about the 6™ day of December, 2010, when the
Plaintiff and the Defendant concluded a house
construction agreement. Under the contract, the
Defendant agreed to construct for the Plaintiff, a one
storey residential building, with three bedrooms,
bathrooms, lounge, dining, kitchen, store, etc, on Plot
No.17, Block 1, Mtoni Kijichi Area, Temeke\Municipality,
Dar-Es-Salaam. The costs of the ﬁor%ere or an
agreed contract sum of TZS 324,196, 436/ =\/’

Although the cgnté%t%ﬁs@ned on 2010,
construction works were,to commersc/e 14 days later upon
receipt of instructions jcq%;org;mence. As such, the
contracted wof/kg\conf\fmenced on the 6" day of February
2011, aggqhe.. same \i\fere to be completed in a year's
time .(12_months)xmeaning that, completion and site
handover date was the 5% day of February 2012.

@en having been paid the first payment for
mobilization, fencing, etc., upon commencement of the
works on the day when the Defendant got instructions to
commence, the project got held up due to a number of
unforeseen events. Consequently, the parties entered into
a mutual agreement and varied the earlier agreement by
extending the construction completion period to
December 2013.
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It is worth noting, however, that, up to July 2013,
already the Plaintiff had paid the Defendant a total sum
of TZS 277,000,000/ =. That fact, notwithstanding, up
to December 2013 the construction works remained
incomplete.

On or about January, 2014, the parties agreed
mutually to further extend the contract's completion
period to 14" November 2014 (as completion date) and

S

the 15" day of November 2014 was appointed as'a day
when the Defendant was supposed taxhand 9\%? the
completed works to the Plaintiff. However upto the 15%
day of November, 2014, /tmontraded works had not
been completed and,etge\’ h@dlng».);gver could not take
place. ~ \)7

%n\thé\ﬂ)t“ ~'E‘élay of October, 2015, the
Defendantﬁd submltted to the Plaintiff a soft copy of an
IntenmmVa‘I\L\Iatlon\and a Claim No. 4, claiming for a sum
of IZS 147 284 625.94. Notably, however, shortly
befom\\@mg that Claim No.4, the Plaintiff had

inspected the site and found it to be at a standstill. He

Earlier,

noticed that, some works were carried out below
acceptable standards of construction and, up to 18%
October 2015, nothing was done and, hence, no progress
was registered.

Due to the delayed completion and other factors
which affected the project, the parties herein were drawn
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into back and forth arguments and correspondences. In
the end, their disharmony about the project ended up
later being submitted, by the Plaintiff, to the Contractors
Registration Board (CRB) as a formal complaint.

Besides, the same complaints drew in other
construction quality assurance bodies such the Engineers
Registration Board (ERB) and the Architects and Quantity
Surveyors Registration Board (AQSRB)f all trying to
mediate between the parties or come out With a a Jreed
‘way forward as the works at th%“’rmrte remarned

f&‘:"\

To be precise, &ithe Plarntrff S complalnt was

uncompleted.

formally submitted tg tkCRBgn\ltS%July 2016. Even so,
after a long protracted effort toydiffuse the dispute, the
respective bodles\ Ied}by»w the CRB, failed to resolve the
parties’ etf‘gndoff The afterwards advised that the matter
be sub@{t;ted lz”o\\a\Court of law. On 28" August 2019,
therefore, Iefendant handed back the construction site to
the B\lalntlﬁ" 'fand on 2" October 2019, the Plaintiff
terminated the contract.

It is from such a background that, on the 20" day
of November, 2019, the Plaintiff filed this suit claiming for
a sum of TZS 398,942,534.03 as specific damages
from the Defendant.

In particular, the Plaintiff claims to have suffered
damages, both specific and general, for breach of
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contract, loss in the form of lost opportunity to derive
rental income from the proposed residential house, from
December 2014 at a rate of US$ 1,500.00 (net of taxes)
per month which makes a total of US$ 87,000.00 or
TZS 200,100,000 up to September 2019.

Besides, the Plaintiff claims to have incurred costs
of making unscheduled travelling (safaris) from
Cairo/Nairobi/Khartoum to Dar-Es—Salaaﬂn to attend the
various meetings and site visits, accomm\Z)\dation i Dar-
Es-Salaam as well as other expenditures totalljpg US$
3,805.00 or TZS 8,750,989.0Q. Flurthermore, the
Plaintiff claims to have. ’é{%;\“‘ge’dtsg;yiees of various
consultants, all of whomN\he pegg a total of TZS
22,089 046/-, and that, e wasinconvenienced having
secured a Ioan of US$}25 000.00 to finance the
mcomplete Ao s}whlch loan he is forced to service
wnthout~se:a\|ﬁ ;th ru1?thereof

On 3r§\March 2020, the Defendant filed her
Written%ment of Defence (WSD) and the Plaintiff
filed a reply to it on the 18" day of March, 2020. In her
WSD, however, the Defendant raised a preliminary point
of law, to the effect that, the suit is hopelessly time
barred. This Court heard both parties and on the 11* May
2020, I overruled the objection.

Unfortunately, the parties could not resolve their
dispute during mediation session and during the final pre-
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trial conference the parties filed issues which the Court
adopted as drawn and agreed issues. The issues agreed

upon were as follows:

(i) Whether the Defendant breached
the Contract for Construction of
residential house on Plot No.17,
Block 1, at Mtoni Kujichi, Dar-es-
Salaam.

(ii) If the above issue is in the

affirmative, whether the Plaigm;‘
contributed to the alleged breach™
by the Defendant. '

__‘_ & , % 5 , . ““‘_‘.
(ii) Whether the Plairitiff su@;&gd
damages as pra;;c?\d% to he'»
Defendant’s’bresd Tof contrg:it

P
Y

(iv) To wh tiérelief are, the parties

g F\\V

Msemo, learned

¥  . aqn'd Omar

In the\course of hearing of this case, the Plaintiff

.{A

itnesses to testify and tendered in Court a

called-four w
R

total of Exhibits in proof of his case while the
Defendant called one witness and tendered in Court eight
(8) Exhibits.

At the closure of the hearing session, the learned
counsels for the parties did as well pray to file closing

submissions.
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I will, therefore, summarise the withesses’
testimonies and, in the course of my analysis of the
evidence, take into account the closing submissions as
well as the pleadings of each part.

In his testimony in chief, Pw-1, (Mr Erick John
Mmari) testified that, currently he is working as a Logistic
Officer at the United Nations World Food Programme ,
Sudan Mission.

Pw-1 stated that, his clalm/s\agamsi the

Defendant is for payment of specifi c%ages\ }the sum

of TZS 398,842,534.03 by way of costs of,»co)mpletlng
construction works on hisﬁ““’c‘o"r?s”t‘rtlction site, loss of
earnings and costs _..of, engaglngyarlous consultants,
transport costs, Astatlonary,and allied costs.

He stated\fgrtwn as the Plaintiff, he also
claims fo@neral damages for breach of contract,
personal stress andshumlllatlon and mental torture, loss
of expectatlon, harassment and over engagement in
attemp@ucably resolve the current dispute,

Pw-1 testified that, on 6™ December 2010 he
entered into a house construction contract with the
Defendant wherein TZS 324,196,436/= were the
agreed consideration or contract price. He tendered in
Court a copy of the said contract which was admitted as
Exh.P1. He testified that, the house to be constructed

was to be erected on Plot No.17, Block 1, Mtoni Kijichi
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Area, Temeke Municipality, Dar-es-Salaam. He told this
Court that, he procured a building permit, which he
tendered in Court and was admitted as Exh.P2.

According to Pw-1, the Defendant took possession
of the construction site and received initial payments on
the 06™day of February 2011 and, in terms of Clause 3 of
Exh.P1, the construction works were to begin Fourteen
days upon receipt of instructions to comglf:nce the works
and the entire project was to be completed within twelve
(12) months, i.e., by 5" of February 2012,

Pw-1 stated, howevern_that, “while the
construction of the foundgfi%?‘ﬁs‘:onwoing, there was
received a Municipal.=Stop™Qrder’ y&ccordmg to Pw-1,
the Stop Order was issued becguse the contractor had
not dlsplayed“‘{gny signboard and stickers from the
relevant reﬁatory\tn\oa\{dé.

Rw-i“st’a‘téd\:t}ba{ on 30" April 2012 he was called
upon and e =.gag)gd a structural engineer and a Quantity
Survey@*) to supervise the works. The QS engaged
was M/S Masterpiece Consult and M/s Nimeta Consult (T)
Ltd. A copy of the engagement contracts were tendered
and received as Exh.P3 and Exh.P4 respectively.

It was a further testimony of Pw-1 that, as a
result of the Stop Order and other unforeseen subsequent
events, the parties agreed mutually to extend the life
span of the construction contract from the 5" day of
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February 2012 to December 2013. Pw-1 testified,
however, that, up to December 2013 the Defendant had
not finished the works, hence, on or about January 2014,
the parties varied the completion dates to 15" November
2014, a day appointed for a handover ceremony.

Pw-1 testified further that, pursuant to the
parties” joint discussions, the Defendant prepared a
schedule of the outstanding works and timelines for the
completion and issued the same to the Plaintiff. A:‘s)>such
the parties agreed to the extension«iperiodNand the
Defendant retained the works’ site and continued to
execute the works. The QGQ‘%:&"\&E?@f;w&ks was tendered
and admitted into ev'den\ge?‘as Exh.l)’:/s. According to Pw-
1, during the entire copstruction period he paid the

A

Defendant various sums at jvarious stages, a total of

which am'ﬁf‘ed toT2ZS 277,587,112.40. The same

AN

were_paid as"follbw%,

) on;z."d anc)i;/@? Feb.2011 = USD 62,500 (TZS 93,875,000/=)
(Bank Transfer to Defendant’s Account)
(if)@n.the'8" of October 2011 = USD 25,000 (TZS 42,000,000/=)

(Bank Transfer)
(ifi) On 12th November 2012 = TZS 12,000,000 (Cash payment)
(iv) 17 July 2013 = USD 75,400,000 (TZS 120,618,530.40)

(Bank transfer to the Defendant’s A/c).
TOTAL PAID AMOUNT......... T1ZS 277, 567,112.40.

Pw-1 tendered in Court various receipts

evidencing such payments and the same were received as
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Exh.P6A, and 2 copies of Telegraphic Transfers (TT) as
Exh.P6B.

It was Pw-1's testimony that, up to 15" day of
November 2014 the Defendant was yet to complete most
of the construction works on site, a fact which drew the
parties to long-drawn arguments and exchange of
correspondences concerning the progress of the project
which was stagnant. Pw-1 tendered jn Court e-mail
correspondences between the parties and the saméwere
admitted as Exh.P.7. i,

It was a further testimoﬁ(}\of Pﬁ-i that, on the
10" day of October 2015 Z%‘I;?fa\efendant sent, to the
Plaintiff, an Interim Valuatla\fohjlgl/m No.4 in respect of
the works carried out on ,the project site, claiming to be
paid TZS 147:“:\{284}625.94 The Valuation Claim No.4
and a disﬁgtﬁh b:)\(?)‘k were tendered and admitted as
Exh.E&an&E)l(h“;R\Qy\y

Pw\}i s%;ed, however, that, before the said claim
was r‘e@ he had personally inspected the site and
found it to be with no operational activities while some
executed works were below standards, including
noticeable leakages and obvious alterations from the
agreed bills of quantity (BoQ).

Pw-1 testified, in response to the claim No.4, that,
he advised the Defendant to complete the construction
works, rectify all noticeable anomalies to the acceptable
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construction standards and submit a final bill to be settled
within two (2) weeks of submission and handing over of
the construction site and the completed works. A notice
to produce and the copy of the letter sent to the
Defendant were tendered in Court and admitted as
Exh.P10 and Exh.P11 respectively.

Pw-1 testified that, despite such a call for
completion and handing over of the works and the site,
up to 18" October 2015 nothing was done ahd no
progress was made on the construction~«site€\f\%g:t)/vjhich
made Pw-1 to lodge a complaintwith{the \€ontractors’
Registration Board (CRB) Sﬁﬁt%myégms. A notice to
produce and a lettep.ofcomplain §9rved upon the CRB
was tendered as evidencelandycollectively admitted as
Exh.P12. N

It @i further testimony by Pw-1 that,
subsequent ‘to‘}t’ﬁe\@ézvment of the complaint, a meeting
was\convengd ofjrthe 20™ day of July 2016 at the CRB
ofﬁces\g@’ed by the Plaintiff, the Defendant and CRB
Staff. He stated that, it was agreed in that meeting that,
an independent consultant be sought at both parties’
shared costs to assess the progress of the contracted
works and advise the way forward. Tendered in Court,
was a tripartite handwritten agreement arising from the
meeting and the same was admitted as Exh.P.13.
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Pw-~1 told the Court further, that, subsequent to
the issuance of Exh.P13, the Plaintiff consulted the
Defendant’s Managing Director, the late Eng. S.I Kishimbo
on the way forward regarding Exh.P13, but the
managing director of the Defendant was non-cooperative.
He stated that, upon consulting the CRB, he was advised
to consult the AQSRB (the Architects and Quantity
Surveyors Registration Board) for guidance?

It was Pw-1's further testimony thathon tﬁe}ZlSt
day of July 2016, the Plaintiff consultedx-the A?SRB on
how to access and engage registeréd and™ qualified
Architects and Quantity K:;u‘;%aug;he was given a
pamphlet with a list ofg‘gacticing\A*%g/,Qs at a cost of TZS
30,000. He tendered,\in \Court a letter with
Ref.AQ15/P0/\7’§b.III¢32 dat?zd 26" July 2016 and a
receipt No.41968 which were collectively admitted into
evidence as Exﬁ“P:&_@/

Pw-1 t}gld this Court also that, with
recomﬁ%cb;lons of the AQSRB, the Plaintiff picked QS
Mr Wasiwasi Kezilahabi who works with M/S LM
Construction Management Ltd. He stated that, on 28"
July 2016, the Plaintiff, the QS and the Defendant’s
Managing Director (the Late Mr Kishimbo) visited the site
and an inspection and initial observations were made
leading to an initial report.
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However, according to Pw-1's testimony, the
services of the consultant were procured at the Plaintiff's
costs as the Defendant refused to share the costs. Pw-1
stated that, M/S LM Construction Management Ltd carried
out the assessment of the works' progress and financial
appraisal and delivered a report to the “CRB.” Pw-1
tendered in Court a copy of a letter by the CRB dated 30"
November 2016, attesting contents of the handwritten
tripartite agreement (Exh.P.13) arising fro?n\the meeting
held at the CRB's offices and, the, samg;was adrjr/litted as

Exh.P15. ‘\
Furthermore, Pw,-‘riﬁité:n?&(?r‘edmjg Court a letter

dated 2" December 2016, a\cidress)e/d by the Plaintiff to
the CRB expressing\his agcfépté‘rl,ce with the consultant’s
findings. The samg was_ admitted as Exh.P16. Pw-1
told this €outt\as well that, at the instance of the CRB

L
and (trlg&ﬂé@fﬂgvdesire to have a technical and
engineering -strus:,tural investigation (TE&SI) be done, M/S

AN

SwW Mg@ a Design Consult was engaged to executed
the works, including carrying out laboratory tests and,
that, a report to that effect was submitted on the 28" day
of March 2017.

Pw-1 tendered in Court a contract of engagement
of M/s Msambaza Design Consult which was admitted as
Exh.P.17. He further told this Court that, at the

recommendations of the CRB and, after a careful revision
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of the two investigation reports by the consultants, the
two reports were consolidated to produce a consolidated
technical and financial Report, which was submitted to
the Board on 27" day of October 2017. A copy of a letter
submitting the Report to CRB was tendered and admitted
as Exh.P18.

It was a further testimony of Pw-1 that, following
the submission of the consolidated technieal and financial
report, there were series of meetings at E}GRB’S Gﬁfices,
including a meeting held on tiff7m%2%\f§ \;vhich
the“Defendant’s”Managing

Wi

Plaintiff's legal

was attended by the Plaintiff,
£

Director, the two consyﬁ[ta&ﬁ:f‘b@amg

advisors M/S KRN. Mi,muggs\o »?t;lle m;eting were recorded

by the Consultant{\from ,{ﬁl[\? Msambaza, wherein the

¥
agreement was”*{éhat,‘ tlg‘&eﬁli/lls Msambaza’s consultant was

to carry o,lﬁi”fﬁEite, meeting and prepared minutes. However,
S t\‘y P

i}

‘:’:@OU'rt*:sEgat, later the Defendant refused to

=

2018, the Plaintiff wrote to the CRB briefing them on
what transpired in the site meeting and proposed the way
forward. He stated that, on 14" May 2018, the CRB wrote
to the Defendant asking for the Iatter’s feedback
regarding what had been done in resolving the dispute.
A copy of the letter was tendered and admitted as
Exh.P.19.

Page 14 of 63



Furthermore, Pw~1 tendered a letter written by
CRB, dated 1% March 2019, inviting the Defendant to a
stakeholders’ meeting on 8" March 2019, at 10:30hrs and
which directed the Defendant’s Managing Director to
appear in person, and explain as to why the Defendant
refused to sign the site meeting minutes. He told this
Court that, the meeting was rescheduled to 19" March
2019 and, a letter by the CRB was admitted as Exh.P20.

Pw-1 further testified that, followingithe meeting
held on 19™ March 2019, on the 3" (%/%RM}M, the
Plaintiff received a letter advising that the”CRB was
unable to mediate the pantié:s“aa?theyi;shOUId refer their
dispute to the Court.-He tendereds’gle said letter which
was admitted as Exh. Pzﬂ Pwr-1 further tendered in
Court, varlous‘(r%celp%mkets of expenses incurred
and these we e collectwely admitted as Exh.P.22. He

NS

also tendered4in Court recelpts for payments made to the

AN e

consultants\w Icp/were collectively admitted as Exh.P23.
\\P\W-l\dld also tender in Court a loan agreement
advanced to the Plaintiff by the UN Federal Credit Union
and the same was admitted as Exh.P24. He did also
tender in Court a letter he delivered to the Defendant on
2" October 2019 about the termination of the contract as
he CRB had not been able to arbitrate the parties. The

letter was admitted as Exh.P25.
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Besides, Pw-1 did tender in Court a site register
book which was admitted as Exh.P26. He also tendered
two letters written to the AQSRB and these were
admitted as Exh.P27, and Exh.P28.

In addition, the Court received e-mail
correspondences between the parties concerning various
variations which were proposed either by the Defendant
or by the Plaintiff and mutually agreeg{\upon “costed”
and paid for, and these were admitted as\Exh. P29 as
well as Interim payment Certificate adr ed as Exh P30.
Pw-1 tendered as well two letters\dated 12“}/Aprll 2013
and 1% May 2012 aboutxtrm&g}éed variations
and which were admitted as?Exh\P31

Further still, Pw-iﬂsubmlttéé a trail of e-mails
dated from 246(\Febrw14 to 4" November 2014
regarding<different sarpples of materials used during the
execution of\workgfy\a?well as emails dated 18" June
201!.3\ to 17¥ July 2015. The same were admitted as
Exh.P.@d Exh.P33. Finally, he asked the Court to
grant the reliefs sought in the Plaint.

On cross-examination, Pw-1 told the Court that,
M/s Masterpiece was a project manager whose job was to
supervise the construction works. He admitted that, there
was an extension of the contract which was unilaterally
signed by the Defendant and, has been admitted as

Exh.P5 and was part of the original agreement.
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Concerning the Defendant’s involvement in the
preparation of the consultants’ reports, Pw-1 stated that,
the Defendant did attend on the 1% day of the
consultants’ evaluation/assessment and, that, without the
Defendant’s involvement the report would not have been
complete. He further admitted that, Exh.P17 did not
have the signature of the Defendant on it and stated that,
the reason for that missing signature was the fact that

the Defendant refused to take part in ?\%@e of

engaging the consultants.
Pw-1 told this Court that, at“90”% of his

m\\’\

thoughts and concentratlep went~tozd the project and this

was stressful or torfured %\lm He%old the Court that,
Exh.P13 does notithave an aspect of costs but he did
explain that, tﬁ«issuexof cost was between the Plaintiff
and the ,.jDef'e dant WI:{oyihould have engaged the
consultantu% He admitted that, there was no evidence
show_mg thie t boghfengaged them. He also admitted that,
M/S \Wtruction Ltd was appointed by the Plaintiff
alone since the Defendant was uncooperative.

Upon re-examination, Pw-1 told this Court that,
Exh.P1 had a schedule of works which was an
addendum to Exh.P1. He also told this Court that, the
hand over date for the contracted works was the 15" day
of November 2014. He stated that, Exh.P5 was not

signed by the Defendant because the Defendant did not
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take any interest to engage the consultant. He stated
that, nowhere did the Defendant raise any query about
the Consultant’s report.

The second witness for the Plaintiff was
Engineer Samson W. Msambaza, a holdef of Msc. Degree
in Structural Engineering from the Military School of Civil
Engineering in Bulgaria, which he obtained since 1981.
He testified as Pw-2 and, as a registered engineer, he

practices his profession under a professionalﬁry/n'nfstyled

M/S S.W. Msambaza Design Con‘séugl\t \

Pw-2, told this Court that,\his fifm was engaged

{ h\m:\'\m \
by the Plaintiff on the 67 sof~January”2017 to carry
out a technical structural eng'neenn investigation over a

;:‘day \ S,
N
structure standing on Plof/No. 177 Mtoni Kijichi, Temeke

AN\

Munlapahty, Dar:es- S@He told this Court that, he
did sngn formal consultancy agreement with the
Plalnttff,\and\q\on the 19" day of January 2017, his

SN

ﬁrm\wrote\%) the Defendant requesting for copies of

engmeg\r\ngg/girawmgs (structural, electrical and plumbing)
as well as architectural drawings. The letter was tendered
and admitted as Exh.P34.

He further testified that, on the 19" day of January
2017, a meeting was convened at the Defendant’s office
whereupon it was agreed that, a field visit, for purposes
of taking of samples and testing, was to be carried out on

the 23" January 2017, and, that, such a consensus was
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confirmed by his firm's letter to the Defendant, dated 23™
January 2017. The letter referred was tendered and
admitted as Exh.P35.

Pw-2 stated further that, having received
requested documents and embarked on the assignment,
it was observed that the engineering drawings did not
match with the architectural design used for construction.
Noting the anomaly, Pw-2 stated thaty a letter was
written to the Defendant requesting the original approved
drawings, the BoQ documents \and Engjneering
Architectural drawings for the compoulid wall. A letter
written by Pw-2's firm \{c'éés\t\-‘“eﬁa'é‘ﬁeand admitted as
Exh.P36. |

Pw-2 stated\that, the ih\{/estigators embarked on
the assignmen’éwith full cc;bperation of the Defendant
who offe ,gdﬂi\’@\personnel who took part in the field work,
as %ellgiiﬁ%a%jgg contractor’s representative one Mr
Kumbula, L~kan}7 He stated that, at the end of the
assignnw= report was produced with findings that, the
building required major and minor rectifications to make
it safer for habitation. He tendered in Court, the
Investigation Report (IR) which was admitted as
Exh.P.37.

Pw-2 stated further that, some of the findings
enumerated in the Report could be easily and visibly

noted by naked eyes while some of the client’s (Plaintiff’s)
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complaints were  verified through Ilaboratory tests
conducted by the Tanzania Bureau of Standards (TBS),
whose tests reports form part of the Exh.P37. He also
told this Court that, in his professional opinion, the
Exh.P37 proved most of the Plaintiff's complaints.

Pw-2 told this Court that, at the instance of the
CRB, another site meeting was conducted on the 27" day
of April 2018 which was attended by Pw-2, the QS (Mr.
Kezilahabi), the Defendant’s Managing Diréctor, the, late
Engineer S.I Kishimbo, Mr. Yureudi KR:\\ebug\ifi }‘;@‘m the
Engineering Registration Board (ERB) Architect Miezi
Makuka from AQSRB, Aﬁ%ﬁt\éﬁ% Hejuye (from
Masterpiece Consult),-Eng. Charles )lliathias (from Nimeta
Consult (T) Ltd), \QS M Lukani Kumbula (from the
Defendant’s ﬁrfn-, Advocate/ Fatuma Amiri (for the

Plaintiff) and the Plaintiff himself.

Accbrdi_%g\t%gw-z, in that site meeting, he was
in-cr{arge and toga)ethe minutes of the inspection meeting.
He a|5°<:§§£§d that, the aforesaid meeting received the
QS's and structural Engineers Reports and the meeting
resolved for a way forward detailed on page 4 to 8 of the
minutes. He stated, however, that, later, the Defendant’s
project contractor refused to sign the site meeting
findings and dssignments of various site works but Pw-2
did personally sign the same.
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Pw-2 did also state that, sometimes in June 2019,
the Plaintiff approached the consultants and requested for
a merged and updated consolidated report as he had
resolved to have the dispute brought before a Court of
law. That assignment was carried out and Pw-2 stated
that, having read it he was satisfied that it presented a
balanced and accurate views.

On cross-examination, Pw-2 toldf{Q? CourF that,
he was instructed by the Plaintiff as per Exh.P17Z\and,
that, the Defendant did not form part Qf:Exh}’llya% the
agreement was not with the contractor¥(the ‘Defendant).
He told the Court that, itszNim%t;\fwho.prepared
the drawing and architeguralxdesiggjm/s, together with M/S
Masterpiece Co;ltsulte Pw;:2 alsg>told this Court that, he
did not evaluate \the percentage of the works
accomplisiied\Whenlasked if he was a duly registered
engine@w\:é“t\o\ldjthe Court that, he was registered
with\ ERB ancii th_g;/he had all relevant practicing licences.

wexamination, Pw-2 stated that, although it
was the Plaintiff who engaged him, the Plaintiff did so
through the ERB who appointed him as that is where he
is registered as a practicing engineer. He told the Court
further that, the Defendant availed to Pw-2 all hecessary
documents they had requested from the Defendant and,
that, Mr Lukani, the Defendant’s QS, did take part in the

investigation. He further told this Court that, although

Page 21 of 63



materials tested by the TBS such as steel bars passed the
test, the problem lied on qualified workmanship and
supervision, negligence and quality control.

The third witness for the Plaintiff who testified
as Pw-3 was QS- Mr. Joseph Mende. He told this Court
that, he is a qualified Quantity Surveyor with Bsc. Degree
in Building Economics and professionally registered and
working with M/S LM Construction Management Ltd. Pw-
3 told this Court further, that, his commgot mvolved
in the construction project on Plot N&:1: %Block)/, Mtoni
Kijichi, Temeke Mun|C|paI|ty, DSM and\tggi\\\lfe’ was one
of the personnel who pagislpated inthe investlgatlon and
preparation of professwna \r\ports on the quality of
works and financial appralsals in /regard to the adjusted
contract sum“apd “current j costs of completing the

M \\ \R'e:::émw
outstandmg Works, extenswe rectifications and re-doing
x }L\
of various werks on»the Site.
He "testmedf to the Court that, on 27" July 2016,

M/S LM%strudlon was engaged by the Plaintiff to carry

out an assessment of work in progress on a Construction
site, to wit, on Plot No.17 Block 1, Mtoni Kijichi, Temeke
Municipality, DSM, and provide a financial appraisal
thereof. Pw-3 also told this Court that, on 28" July 2016,
himself, the Plaintiff, one Mr Kezilahabi and the late Eng.
S.I Kishimbo (the MD of the Defendant) as well as
Engineer Kazi from the CRB, visited the site, carried out
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inspections made preliminary observations and delivered
a report to the CRB with copies to both the Plaintiff and
the Defendant.

Pw-3 told the Court that, later, at the guidance of
the CRB, the Report was consolidated with an initial
Report prepared by M/S Msambaza Design Consuit to
produce a consolidated Report on the assessment of work
progress and financial appraisal. According to him, the
consolidated Report was submitted to the CRB.on the 27"
October 2017. E\
He also stated that, at the, request of the CRB
another site meeting was éb;aéd“on 27" April 2018

—
and the attendants ofit were Pw- 3,, QS Kezilahabi, the

Defendant’s Managing D,lrec\tzr Vthe late Engineer S.I
Kishimbo, Mr. Yu;\guémeebugnsa from the Engineering
Reg/strat/@ﬁmé“oard‘(ERB), Architect Mlezi Makuka from
AQSRIPArchltect\G H%Juye (from Masterpiece Consult),
EngfiCh\;Fles M\e?;hlas (from Nimeta Consult (T) Ltd), QS
Mr Lukwmbula (from the Defendant’s firm, Advocate
Fatuma Amiri (for the Plaintiff), the Plaintiff himself and
Pw-2, who took minutes of the meeting.

Furthermore, Pw-3 told this Court that, later in
June 2019 an updated report was produced regarding the’
assessment of the work progress and financial appraisal
at the request of the Plaintiff, as the Plaintiff had

expressed a desire to go to Court. He tendered the report
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in Court and the same was admitted as Exh.P38. He told
the Court in summary that, the market value of the works
which called for extensive rectification and re-doing of the
incomplete works, was at a sum of TZS
165,787,898.53 (VAT Exclusive).

Upon being cross-examined by Mr Nachipiangu,
Pw-3 told this Court that, his involvement in the matter
was through the AQSRB and, that, he was{asked to come

up with a consolidated report, taking intoxaccouht the

other report furnished by Pw-2, M/S -qumbazay@onsult.

As such, he told this Court that the 2™ ‘rQ;f)r.t/was made

N
after signing an agreemeﬁt%ﬁ“é‘?laintiﬁ but not the

NN

first report which was,di.ggctlwordereic}by the AQSRB.

AN
Pw-3 stated further “that, the 2" Report

N\
(Exh.P38) wasa co\r]\sg\luﬁted report ordered by the

Plaintiff anﬂas forxthe Plaintiff who had shown him a
Nl

letter—from “GRB™to.the effect that a consolidation was

NN Y
necessa\ry.\\\lii\e\sTa)i/d; he was free to prepare it as a report.

He told-this Court that, while the costs will remain to be

(

those agreed between the parties, updated project costs
meant costs which will affect the initial costs. He also
stated that, as per the findings, there were both
corrective works to be done and works which had not
been done at all and which were worth of about TZS
80,642,152.10.
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On re-examination Pw-3 confirmed to be
registered as a Quantity Surveyor (QS) and, that, his
registration was in accordance with the AQSRB’s
requirements. He also stated that, in the course of the
evaluation carried out, he used no other new prices of
materials used since the initial price was on the basis of
supply and fix. 7

He confirmed also, that, the building was about
74% completed but, that; the requisite cor’nective‘works
would lower those percentages. , He ‘stated further that,
instead of using the agreed roofing materlals the
contractor used his own type an{ the&was roof leakage
that required an overhaul of the entire roofing work.

The Ias/t/( witness ,fg\ t%Plamtlff was Pw-4, Mr
Issa Sultan MUndeme)>a reglstered Valuer who holds an
Advanced‘llﬁ)?f;l\"q a fiom UCLASS since 1979 (before the
Collegecl&nged‘ingg}Ardhi University) and Msc. Degree in
Urban Lan a\Ap]g;aisal from Reading University, UK. He
also pm\\\c_'t;ijyes his profession with a firm called
GimcoAfrika Ltd.

In his testimony, Mr Mundeme told this Court that,
he is a registered property valuer, registered with the
Tanzania Valuer Registration Board (VRB) and owns a
professional firm which advises clients on all aspects of
real estate, including Land Management, valuation etc.

He testified further that, sometimes in the month of
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March 2021, he was instructed by Maro and Co,
Advocates to assist in assessing what would be an
acceptable, realistic and provable passing rate of rental
(assuming complete) for a proposed residential house on
Plot.No.17, Block 1, at Mtoni Mtongani within Temeke
Municipality.

According to Pw-4, having visited the property
and considered similar properties of thie like nature
(assuming the structure was completed), Pw=4 arrived at
a finding that, the passing rate wouldi‘be;bf\twe? a sum
of TZS 700,000= and 900,000/=.XHe tendered in
Court a Report on Renta. Z\o%e‘ssmenﬁm respect of a
Property on Plot.No, 1.,\Block 1 I\)flgonl Kijichi, Temeke
Municipality, DSM, whlcp,’iq\:asyrecelved in Court as

Upon being cress-examined, Pw-4 stated further
thatrthere \are “variots things which determine what

SN ~

amo\ligt
property, among them being the neighbourhood location

rental' charges would be for a particular

of the property, e.g. whether if it is planned or
unplanned; accessibility, standard of finishing and
specifications, amenities provided etc. He told this Court
that, ordinarily, any informed owner would not like to rent
his or her property at a less comparable rate unless s/he
is compelled to by other factors.
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Pw-4 told the Court further, that, the
methodology he used in the course of preparing Exh.P39
was comparative in nature, and involved looking at the
existing neighbourhood properties, market research
relying on informants (Madalali), use of information from
local leaders and use of information from colleagues in
the industry as reliable sources of information. He also
told this Court that, he used an investigaqiif:e approach as
if he was a client seeking to rent a house. \\

Pw-4 did admit to the Ceurt that;>»at  his

X

engagement, he was informed that theré was“a pending
matter in Court and, thai?‘t\ha“;l\a‘pra\lgé'l was for a
proposed litigation as-hg needed teV _Know what was the
assessment for. He demeg;’thowe,ver, that, Exh.P39 was
ever prepared ‘fi}r\the\purposes of “cooking the evidence”
in this case. ~

on re-eﬁé“m@tion, Pw-4 reiterated that, the fact
that\he was inf’o};med what his report could be used for
such information, did not and does not affect his findings
regarding) the proposed rental value of the property.
Briefly, that marked the end of the Plaintiff's case.

The Defendant’s witness Ms Luisia Kishimbo
testified as Dw-1. She told this Court that, she has
worked with the Defendant as a project coordinator since
2011 until 2019. Her witness statement was received in

Court as her testimony in chief. Dw-1 stated, in her
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testimony in chief, that, she has been the custodian of all
documents at the site.

According to her, right from the beginning of the
project, the Plaintiff was troublesome and caused lots of
challenges which eventually frustrated the project. She
told this Court that, the project's registration
requirements, which ought to have been done by the
client, were left to the Defendant. 4\

.

According to Dw-1, such a conduct caused
unnecessary delays and led goverF ht aL}}ontles to
halt the progress of the project for a whx e. She tendered
as evidence in Court, &\(\ar’%vu\\SStd%or\defrs issued by
Temeke Municipality and, | these were. admitted as Exh.D-
1. Dw-1 told this Court! further that, although the
contract price %ich Was for a sum of TZS 324,196,436
was to be’?&‘d on ”inst;;n;:nts, the Plaintiff refused to
effectﬁpay‘rf‘qsnt\gﬁ "TZS 147,284,625.94 upon
Defendant’s subgpission of Claim.No.4. She tendered in
Court\ti@m Note No.4 which was admitted as Exh.D-
2.

Dw-1 testified further that, the Plaintiff was not
adhering to established professional standards as he was
a sole decision maker even on technical processes like
architectural, structural and QS, and made a lot of
variations that caused repetition of the works or stoppage

while awaiting further instruction from him. She tendered
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to the Court a letter dated 13" June 2018 as part of her
evidential material and the same was admitted as Exh,D-
3.

Dw-1 stated, as well, that, when the project was
nearing completion in around 2014, the Plaintiff made
variations on specification of tiles (porcelain) materials
contrary to what was specified in the BoQ in terms of
price. She stated that, although the Plai J‘I\If‘f wanted the
same tiles, he opted for those of higher prlce hence, on
27" April 2018, it was agreed th%?ithe Plaintiff will
purchase the same and the Defendant will”fix them,
although this agreement waﬁﬁt\ﬁdnoured;

According to Dwzl, the mmﬁl}es taken during the
27™ April 2018 meetlng haﬂ shown that the Plaintiff will
choose and th/KDefeQd\{rywnl buy, but it was done
otheMISEQe tendered a letter sent to the CRB

requesting that a a‘cQE;ectlon to the minutes be made. The
letter was ?admi‘tyte‘d as Exh.D-4. She also submitted a
letter\fwe Defendant to the CRB dated 21 March
2019, explaining why the Defendant refused to sign
minutes of a site meeting. The same was admitted as
Exh.D-5.

Dw-1 stated further that, the Reports produced by
the independent consultants were unreliable because the
Defendant was not involved in the appointment of the

said consultants and, hence, not impartial. She tendered

Page 29 of 63



a letter dated 30" August 2017, which had been written
by the Defendant to the Plaintiff, explaining that the
Defendant was not ready to pay the costs incurred to
procure the independent consultants. The respective
letter was admitted as Exh.D-6.

Regarding the claim that the Plaintiff was
frustrating the works, Dw-1 cited, as an example, the
incident of failure to purchase the tiles asgreed on 27%
April 2018, and that, on 08" June 2018, theYPlaintiff had
issued a directive to stop all works at fhe site unt}j;when a
handing over was done in July 2018 Dw-1 tendered an

email to the Court, whlch/\n@m‘r\ﬁ@x ghe Plaintiff and

N\

copied to the Defendant to stop aII;,works and, this was
admitted as Exh D: 7 She: also tendered a letter sent to

N
earlier as/E/I?P 8

the CRB on 06t<h 2019 which had been admitted

On cross exammat|on Dw-1 told this Court that,
sheiwas famnharywth Exh.P1 and, that; the late Engineer
Klsh|ml@@ her father as well as the Managing Director
of the Defendant. She stated that, in construction
industry, there is the so-called ‘/abour only contracts’and
‘full contract; and, that, Exh.P-1 fell on both at different
times. According to her testimony, initially the contract
started as full contract, whereby the contractor was doing

all that which was necessary as per the instructions of the
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Client’s consultant, but as the project progressed, things
changed.

Dw-1 told the Court that, the first scenario is
when the Client failed to involve other professionals such
as structural and architectural consultants, and, that, the
second scenario was after the project had progressed to
the stage of fitting (floor) tiles as the Plaintiff chose a
different material other than the one in the BoQ, which
was different in size and prices. She stated<that, at that
juncture, it was agreed that the Cli&w&buyyand the
Contractor would offer labour to fixsthenon site’

Dw-1 testified furtheﬁﬁg?th‘\e}ﬂg&’tiles materials
had to be fixed first toaallow~other vx)(grks to be done, and
that, the related dlscu55|ons on»the type of tiles took
place in 2015/201\63\ She told this Court that, the Client
brought aﬁv?le}to the Defendant However, she did
not tender \ft"ln Cox@;., She, however, told this Court that,
whil'e\ she L’f-jnde)r,stands in construction contracts there
might\‘?\e\\:} necessity for variations, nevertheless,
variations might not change the nature of the contract,
although at times it does.

Dw-1 stated further that, this being a privately
engaged project, the Client had room to make changes
and did so outside the project manager’s mandate. She
emphasized that, the issue of floor tiles changed the

nature of contract from “full-contract” to “labour-only
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contract”. She maintained that, the variation regarding
purchase of tiles brought a new agreement. She
admitted, however, that, as per Exh.P1, works were to
be initially completed by 13" September 2011 as per the
schedule of works.

As for the delays, Dw-1 told this Court that, there
were architectural and structural drawings which needed
to be reconciled and, that, there were also stop orders
issued and received by the Defendant, “coupledi with
several variations of works and Ia“t‘e\payk?/ts}She
further told this Court, while on cross-examination, that,
there were other force&f%%r&e‘vg&ts, such as rain
season, which made.the wn%toiﬁtop, as well as the
non-payment of claims ,r,;af’ised; all of which became
contributing fattors which deldyed the project completion.

Eveﬁj\\s‘o, Dw-1 admitted that, the delays
occasioned By fhe\s,g,op orders (Exh.D1) were mitigated
by th‘s extension J/of the contract and, that, Exh.P5 was
one ofi;t@vised schedules of works but, she observed
that, it was not the final one. She admitted, therefore,
that, it was for the Defendant to deliver the works on 14"
day of November 2014, although she also claimed that,
there was another work schedule agreed upon beyond
15" November 2014, but she neither tendered it in Court
nor did she refer to it in her witness statement.
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Dw-1 admitted that, in the interest of moving
forward, the client had given the contractor his list of
activities and the contractor (defendant) was to come up
with a schedule of works which would have reflected the
new agreement, and, that, the Contractor did send it to
the client capturing a new time frame of implementing
what was agreed on the 27™ April 2018. She told this
Court, therefore, that, as for the floor tiles’ issue, the

AN

client had agreed to pay for any additional*sguare ‘meter

and the Defendant was to mobilize Ia‘t%&‘n\lv

¢

Dw-1 stated further on cross-examihation, that,

the Defendant did not sigﬁgl*?";“\mii;ﬁtes\éT the meeting

“N TR
held on 27™ April 2018 because ‘they were considered
_ . \ Y o
misleading as per the letter: the\Defendant wrote on 21

A ‘\. A x ! i I
March 2019 (Exh.D-4). Shejtold this Court that, earlier

z,

the Defendant had axdraft of the minutes for them to go
N L Ny |

througk: Ma\lgxtheyw\g;e‘sent as a soft copy.
Hc?\?ve\;\{\/\e& Dw-1 admitted that, before

commencement of any construction at any site, there

/

g

should be at the site, an engineer, the QS and the project
manager. She told the Court that, for the part of the
Defendant, the contractor did register the project.
However, she stated that, mobilizing the team to the site
and having the signboards erected and stamps attached,
were the responsibilities of the Client.
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Dw- 1 stated further that, Exh.P11 was an email
addressed to the Defendant but the e-mail does not make
reference to the Claim Note No.4 earlier stated above
which was for about TZS 147 Million. However, she
admitted that, according to Exh.P11, the Plaintiff was
ready to pay in two weeks if some rectifications were
made. She stressed that the Defendant did rectify the
problems noted as they were minor works:

On re-examination, Dw-1 stated, inter alia)that,

the
Consultant Engineer and the QS besengaged by the Client

statutory requirements would de%agd th;t,

before construction works! BEgih"becgguge the contractor
comes at last after thezwhole teamyis mobilized for the
works to commence, In sfiort,\that was the end of the
defence case. .

Asé%ate‘d heF‘eiq earlier, the parties agreed to four
issues=whichiriged:to, be established in this case. As the
law {stands«the ty)urden of proving any allegation rests on
the partwo substantially asserts the affirmative of the
issue. Sections 110 to 111 of the Evidence Act are
applicable to that view.

See also the cases of The Registered Trustees of
Joy in the Harvest vs. Hamza K. Kasungura, Civil
Appeal No.149 of 2017 and the case of Manager, NBC
Tarime vs. Enock M. Chacha [1993] TLR 228. The

principle in civil cases, however, is that, the standard of
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proof required is generally proof on the balance of
probabilities. See the cases of Silayo vs. CRDB (1996)
Ltd [2002] 1 EA 288 (CAT).

Having said all that, can it be said that the Plaintiff
in this case has successfully discharged her duty to prove
the case to the required standards? To respond to that
question, one has to consider the facts in the pleadings
and the issues alongside the evidence effered for and
against, in the light of the existing law. I wiIlsgibwith

the first issue which was in relation to:
Whether the Defendant bréached the
Contract  for égﬁ?t?mction of”
residential housé\,on le. 7,
Block 1, /at Mtoni Kujichi)f)’ar-es-
Saleélla\m. ki

Before I\Eielve intothe depths of this issue, I ﬁn‘d it
appositesto c‘ommer{g, on some few points which
emanated fromj\the pleadings and which, as correctly
submitted by.the’learned counsel for the Plaintiff, would
have “shortened the lengthy proceedings, had the
Defendant out rightly admitted them in her WSD.

To start with, it is clear, in paragraph 8 and 9 of the
Plaint, that, the Plaintiff had pleaded that, due to a
number of unforeseen events, the parties mutually
agreed to extend the completion period to December
2013 and later to 15" November 2014. In paragraph 4 of
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the WSD the Defendant disputed such a fact putting the
Plaintiff to a strict proof.
However, during cross-examination, Dw-1

admitted, that, there were such mutually agreed

extensions regarding the period when the works were
to be completed.

Secondly, on paragraph 12 of the Plaint, there were
also pleadings regarding receipt of Claim-No.4 valued at
TZS 147,284,625.94, and the Plaint?f%readinégs to
honour it in two weeks on condition thateertain observed
defects on the works were rectified. If her/WSD the
Defendant merely took no?ér‘xof‘qhé&mount regarding

(>

Claim No.4, but denied:al| other asse&ﬂons.

During the full\hearing.of the case, however, Dw-1
admitted tho"sﬂé\facts,_ incl\ﬁding a letter by the Plaintiff
dated 18% Octobe?%f:)lS, which was received in Court as
Exh.P11. The%\“sai@e&er, which was addressed to the
Defendant;: :outliped the defects and called upon the
Defendant to) rectify them and submit a final bill which
the Plaintiff was willing to settle it within two weeks.

Thirdly, on paragraph 14 of the Plaint, the Plaintiff
averred that on 20" day of July 2016, parties had a
meeting at the CRB’s office and, it was agreed they
should engage an independent consultant to assess the
works at the site. The Defendant disputed those facts in
paragraph 10 of her WSD but did at the same time admit
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that appointment of an independent consultant was to be
done mutually.
At the hearing, however, Dw-1 did not dispute

Exh.P-13, a handwritten note confirming that the parties
had mutually agreed to that approach. Paragraph 15, 19
and 20 of the Plaintiff's averments in the Plaint were also
disputed by paragraphs 11 and 13 of the WSD
respectively, but during cross-examjnation, Dw-1

admitted _the contents _disclosed™\\in _'those

N
paragraphs, including the fact tﬁ\éﬁthikﬁfgﬁdant

cooperated with the consultant\M/S¥Msambaza and
o

furnished to him documents re{tf st d in Exh.P34 to
Exh.P 36. Further, that, the Defendant’s QS, one Mr
ANR4

Lukani did take part in ,tﬁe assessment done by M/S
Msambaza Des’ién%a%

Let{mevposeva bit and state that, where a
Defepdant krgivd@{ez/ry'well that a particular fact needs
not b,s dispiutedhthat should be clearly stated in the WSD
insteaapruting it for the sake of just disputing that
fact and later admit it at a later stage. Doing so does not
serve the purpose stated under Order VIII Rules 3 and 5
of the Civil Procedure Code, Cap.33 R.E 2019, of requiring
the defendant to make specific denials.

In essence, those provisions are meant to compel
the Defendant to specify the matters which he intends to

disprove and disclose the matters upon which he relies to
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support his denial, thereby limiting the issues and
avoiding unnecessary delays and surprises. Having said
so, let us revert to the pertinent discussion in response to
the first issue.

As it may be observed, Exh.P1 is a construction
contract. Construction contracts are equally governed by
the same principles that govern contracts under the law
of contract. As a matter of fact, whegag client and a
contractor executes a construction contract, the two may,

o AN
like any other transaction, fall apart and, due to various
23 N 7
factors such as delay in finishing the works assignment

NN

which operates as setbacks to the‘origihal timetable
~ N 0™

agreed upon by the parties, poor workmanship contra
g P Y !P U PQ\ g P ry

to specifications etc, a disputes may arise from that

contract. -
It is worth noting, ﬁowever, that, not all delays in
~a B

congtruc_:g%n &ork% may constitute a breach of a
consguctionncogtract. The truth remains that, some
constructi& delays may or may not constitute a breach
of the contract. If they do, those will be the non-
excusable delays and if they do not, e.g., those
associated with acts of God, those will be excusable
delays.

From the context of this case, and, taking into
account the modality of implementatibn of project; it

seems to me that Exh.P1 was in the somewhat nature of
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a turnkey-based kind of a contract, where the contractor
procures or supply the materials, carry out the
construction works within a specified completion date and
hand over the completed building ready for use.

As I look at the clauses making Exh.P1, I see not,
in any way, any escalation clause. Generally, an
escalation clause in a construction contract will provide
for increases in the contract price under certain specified
circumstances, e.g., as the cost of selected commodities
(cement, fuel, steel bars) or inflation.

From the look of things, therefore, Exh.P1, was a
fixed price, i.e., not subject to escalation, but a lump sum
contract, whereby, the payments of the agreed sums, as
per clauses 2 and 5 (a), were based on an upfront
payment for the value of works of the first three (3)
months, and the rest being paid on a ‘quarterly-basis
lump sums’ in proportion to the value of the completed
works.

QE@he evidence of Pw-1, up to July 2013 the
Plaintiff had paid the Defendant a total sum of TZS
277,587,112.40/=, as evidenced by Exh.P.6A and
Exh.P.6B. This was equal to 85.62% of the whole
contract sum (or only less by about TZS 46,609,233.6
of the entire contracted sum).

However, by the time when assessment of the
work progress and financial appraisal were done in the
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year 2018/2019, as per Exh.P.38 and Exh.P.39, only
74% of the works were completed and, this percentage,
according to Pw-3, was subject to a further reduction,
given the observed major and minor defects which
needed to be attended before the building could become
habitable.

From the foregoing, one glaring pictures portrayed
in the pleadings and supported by the teg&nonies of Pw-~
1, Pw-2, Pw-3 and even Dw-l,‘ﬁis that { a:;;;/ivid
delayed completion of the contri%ed wg%ﬁeﬁuestion
that arises from such a glaring factual positiohis whether
or not such delay constit‘uﬁe%““\t'hﬁk_i;rlq of construction
delays which amounts-tg a b=eac\h()),§,contract and, thus,
from which the Plajntiff caf recover compensation from
the contractor™

From@_pﬁaadiq\gfs; it is an undisputed fact that,
the .Defendait\took” possession of the relevant
congtruction;site;jon 6% February 2011, Likewise, since the
initialli}@ed timeline for the completion of the
constructed works was, as per Clause 3 of Exh.P1,
twelve (12) months from the date of commencement, the
site handover date was the 5" day of February 2012,

In his testimony, Pw-1 testified, and Dw-1 does
acknowledge, that, by mutual agreement, the completion
period was extended to from 5% February 2012 to
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December 2013. But, even so, the construction works
were still incomplete.

It is also clear from the evidence of Pw-1 and Dw-
1, that, on or about January, 2014, the contract's
completion period was further extended and a handing
over of the completed works to the Plaintiff was supposed
to be done on the 15" day of November 2014. As clearly
shown on Exh.P-5, which is a revised works’ schedule
tendered as evidence, the works were to?é%omple‘ted on
the-14th day of November 2014 (andX\thus, a hja{nd over
was to be the next day which™was ‘the 15" day of

. ’%&\ A
November 2014), but thatzfnever\{?ppened.

Y

Ordinarily, the questionswhich_may be raised here
is: was the Defendant cor;,t_rf ctorisupposed to stick to the
schedule of w/(;tf:ks (ike,, Exh.P5)? In essence, where
there are,c\hanges tothe completion timelines, the parties

}\\\ )f“’\“ v/ .

may,-as demonst@ed in this case, agree to another
timeli\ne ahd reg)uire the contractor to submit a fresh
progr@n@hedule of work for execution of the works.

However, that submission, in itself, does not mean
that there is a contractual obligation to keep to that
program in its strict sense. What matters is that, the
works, regardless of which one starts and which one
follows, are completed within the agreed time of

completion.
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Certainly, it is for such a reason that, most
construction contracts would require contractors to
maintain a satisfactory rate of progress throughout the
project, provided that, the works are on the track of
completion within the agreed period.

In her testimony during cross-examination, Dw-1
stated that, there was another work schedule which
indicated a different completion date{ beyond that
evidenced by Exh.P5. Even so, and, a:\f\noted arlier,
Dw-1 failed to substantiate that{act,\‘meangingut/hat, the
completion date remained the 1’5}?“ day of, Nov?éﬁber 2014
and, the works ought to ha}%g&ded over in their
complete form on the15{" day{NO}v)ember 2014,

Since evidenge on ,-récordyshows that such works
were not comﬁféted on.timejas per Exh.P7, Exh.P.11,
Exh.p13@h.p.1*-z~, Exh.P18, Exh.P19, Exh.P21,
Exh.P37 and{Eih.RB\fs, there can be no dispute that the

(NN Y -
contracted\work§;;were not completed within the agreed

)

time "and, hence, the reason why the dispute at hand

(

erupted.

As a matter of principle, a contractor is said to
have completed a project when every item of that project
is fully performed devoid of defects. I do understand,
however, that, logically, it is often impossible to complete
a construction project neatly as it appears in its archetype
or the drawings and specifications. In most cases, for
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instance, the best language employed, rather than
providing a hard and fast definition of the term
‘completion’, is a reference to the terms like “ practical
completior!’ and “ substantial completior.

In the case of H W Nevill (Sunblest) Ltd vs.
Wm. Press & Son Ltd (1981) 20 BLR78, for instance,
Nwey, J., had the following to say regarding what

practical completion would mean: 1
[ think that the word
"practically" ... gave e
architect a d[scret|6$1 to ;:t%y
that Wllllam Pressxhéd\fulf Ileglf
its obltgatlon wheré™very

minordeé- m/n;7‘7fs~works}had not
been carrled ut but if there
were any patent defects in

what\thham Press had done
the_ archifect could not have

m g@a\\n\fa certificate of practical
§ completion.” (Emphasis added).

From the above, it would mean, therefore, that,
“practical completion” of a construction project
contemplates a project in a situation which would entitle
the owner to enter into its full possession with no

outstanding works remaining to be carried out, save for
very minor or often negligible works which may be still

left incomplete by the contractor.
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As regards such works, the principle of ‘de minimis
non-curat lex (the law does not concern itself with
trifles )”will definitely apply as a test of completion which
makes trivial defects exceptions to the concept of
“completion of works”.

In an earlier House of Lords’ decision in City of
Westminster v Jarvis, [1970] 1 W.L.R. 637, the Court
had the following to say:

“The Contract does not define
what is meant by ‘prﬁi@al‘_ly
completed’. One wo’gld normally
say that, a task was._practicall

i
completed-/v(\{ther:mi}iﬁost

but mota"entirely ﬁnish}ad; but
:{Practical A, Completion’
‘{5uggests tha\t, that is not the

‘inte\ﬁ‘ded meaning and, that,

P

what s meant is the
"y

completion of all the
Construction work that had
to be done.” (Emphasis
added).

As 1 stated here above, the other term used in
the alternative or interchangeably is “substantial
completion.” In the Indian case of Patel Engineering
Ltd. And Anr vs. National Highways Authority AIR
2005 Delhi 298, the Delhi High Court observed that:

Page 44 of 63



“Substantially completed works
means those works which are
at least 90% completed as
on the date of submission (i.e.
gross value of work done up to
1 month before the date of
submission is 90% or more of
the original contract price) and
continuing satisfactorily....”

As it may be noted in the above, constructionyworks
which are said to be “substantiall‘f%complete”%ould
mean that, such works are in a s’ffate wherebyx}ghe client is
capable of taking possezilon of*them \for purposes of
occupation, without much<ado ‘and, whatever may be
considered as ‘minor 02/?%&!70’/[7_(; works' and/or ‘defects’
will remain to bérectified within the defect liability period.

From@ﬁch discussion;“therefore, whether one refers
to pract|cal ) mple\;a?i" or “substantially completed”
works, the\;ét\of it would mean that, a particular given
project, is s\u\}:ﬁc%/n,tly complete, that is to say, that, the
completed—work aligns with what was detailed in the
construction contract and the owner can readily utilize his
property for its intended use.

In view of the above, and, as regards the works
for which this suit relates, can it be safely said that the

works in question were substantially or practically
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complete? To respond to that enquiry, one would have to
refer to Exh.P37 and Exh.P38.

Although Dw-1 vehemently denounced the utility
and reliability of these two exhibits on the ground that
they were unilaterally procured, I do not find that to be a
correct position when one looks at the facts on the
ground in light of the testimony of Pw-1, Pw-2 and Pw-
3. Further, taking into account that ExIL:Pii, Exh.P13,
Exh.P14, Exh.P.15, Exh.P16, Exh.Pls\and Exh.P19
provides background informaticz\whiéh, in on%/way or
the other, lend credence as to “how ‘the two reports
(Exh.P.37 and 38) came ggg”u:EFI:sqg&no reason why I
should regard the twg_ repp{ts as, being useful and

N

reliable. &%
It is alsoxclear, for instance, and well admitted by

Dw-1 whllﬁnder cross exam|nat|on that, when Pw-~2

AN

and Pw were carrying out their assessment, they did

SN Y

recelve docu ments ts’ from the Defendant upon request and
the Iefend;\\ t's personnel did take part in the site
meetings wh|ch lead to the making of what is Exh.P.13.
For that reason, I do safely make a finding that Exh.P.37
and 38 are reliable documents.

Having said all that let me revert to the issue of
completeness of the project works. According to the
testimonies of Pw-1, Pw-2 and Pw-3 (and Exh.P.37

and 38 which were tendered in Court by Pw-2 and Pw-
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3 respectively), the works were by all standards
incomplete and full of defects and, necessitated major
and minor rectifications, some of the defect being visibly
seen by naked eyes. In his testimony, Pw-1 stated that,
in some instances, the engineering drawings did not even
match with the architectural design used for construction.

Further, according to Pw-3’s testimony, the entire
project was only about 74% complete,.Even so, Pw-2
told this Court that, the building still n;;\diEd major, and
minor rectifications and, for that reason; Pw-%;—,\%as of
further testimony (and as per™\ExhiP38)(and also
Exh.P37)), that; given the%’ﬁeﬁtiite;yﬁopks that needed
to be carried out.<at the sitey those completion
percentages noted herein ,(*ﬁe., tFJ;,e‘ 74% percentage of

A

the completed ‘works)were tkc} be further scaled down.

If Slﬁﬁntial‘cmpletion, as observed in the earlier
casefs;r;e\fherré‘@;\ngre above, (see Patel Engineering
Ltd t?. Ano%he; vs. National Highways Authority
(supra)), means that, the construction works are at

e
least 90% completed as on the date of submission, it
is clear from Exh.P.38 and the testimony of Pw-3, that,
the works were far from being complete by the time
when the Plaintiff decided to terminate the Contract, on
the 2" day of October 2019, (Exh.P25), which was more
than 5years from the date when the Defendant should

have handed over the works.
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In the South African case of Group Five Building
Limited vs. Minister of Community Development
(449/91) [1993] ZASCA 75; the Court was of the view
that,

“A contractor is bound to
complete the work by the date
stipulated in the contract for its
completion. If he fails to do so

he will be liable, if so agreed®
for liquidated damages(to the
employer. The employerf“\vi’lill
not, however, be entitled¥to
liquidated dgrﬁ:agmé-?if‘by»hjs act”
or omission)\*he prévented the
contractor from ‘completing the
contract by‘fhe,agreed date. As
it\was pu&x_}aughan Williams
L] in\Wells'case supra at 354,
"El]we contract one finds the
fime limited within which the
builder is to do this work. That

means, not only that he is to do

it within that time, but it means
also that he is to have that time
within which to do it.”

According to Exh.P1, at the stated contract price
of TZS 324,196, 436/ =, the Defendant contractor was
obligated to construct and complete a residential building

in accordance with agreed technical drawings, work
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schedule and the BoQ, and, the building contracted for
was required to be completed and ready for use and
occupancy (after extension of time) by the 15" day of
November 2014, However, as per Exh.P37 and
Exh.P.38, the various defects observed upon inspection,
makes the entire project to be one constructed well below
expectations, and some defects noted arose from lack of
adhering to specifications stated in the Bo®.

From the above observations and Eisc_:\gssibns, it
follows, therefore, that, since the Defepdant Nfailed to
complete the works within the™agreed date and in
accordance with the teclanf’E}\d\\\ra‘Wiggqg, Wwork schedule
and the BoQ, the Def,;aant’s fagl/ure amounted to a
serious breach of the cogtfact. With such a finding, the
first issue is reégb\rged\to lafﬁrmatively.

The_secog}d iSSue was predicated on the first issue
being;responcjgé?fb@/ﬁﬁrmatively. The issue was that:
JIf the} first issue is in the affirmative,

wpether the Plaintiff contributed to
the alleged breach by the Defendant.

In her testimony in chief, Dw-1 did testify that,
the Plaintiff was to blame for the delay to complete the
works. She told this Court that, the conducts of the
Plaintiff from the beginning of the project, left much to be
desired, including, that, the Plaintiff left the issue of
registration of the project in the hands of the Contractor,
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hence, the stop orders (Exh.D1) which contributed to the
delay.

Besides, Dw-1 told the Court that, the Plaintiff did
also interfere with the project and failed to adhere to the
established professional standards as he became a sole
decision maker — an architect, a structural engineer and
QS. She also raised the issue of Plaintiff making various
major variations.

Essentially, under the English Iaw\,:or i;“stance, tﬁge is,
in the construction industry, a so-called “prévention principle”
1Y, 2 P\ S princip
whose effect is to prevent a party, in the absence of clear
P
terms to the contrary, ﬁ;g(n; taki\rlg adgintage of its own
wrongs. If, for initancg, tfg emygloyer prevents the
contractor fromﬁconggletir;g_ élge contracted works (either

by the employer's legitimate conduct or by breaching the
y ploy mg mate X y breaching

e N
contract), most construction contracts would either
= B. v

prO\‘/!ide %Qe%anisg for extending the completion date
to rgglhect th% em'ployer's act of prevention or where there
IS no s%%lj mechanism, the parties, may, by mutual
agreement, vary the contract and agree on a different
completion date.

As a matter of fact, the prevention principle will
apply even where there is no a mechanism within the
contract which regulate matters regarding extension of
time, or where such mechanism exists in the contract but

fails to clearly address what happens to the completion
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date, in the event that it is the employer who caused the
delay.

In the context of construction law, the said
principle of prevention dates back to as far as the case
Holme vs. Guppy (1838) 3 M&W 387 and this seems to
be the first case to introduce the concept of "time at
large", a concept later upheld in Dodd vs. Churton
[1897] 1 QB 562.

In that latter case, Lord Esher was of the view, at

page 566, that:
...if the building owner has ordered

extra work beyond that specw” ied by
the or:gmal contract WhICh has
O AN
necessarily\ the time requisite for
Vg <\ 74
finishing the work, he is thereby
o Py g
disentitled to claim the penalties for
szS ™ U
non-completion provided by the
T et

contr%g_‘t; The reason for that rule is
that oth'enNise a most unreasonable
_ burden would be imposed upon the

Contractor."

A modern approach to the principle, however,
developed to amplify it further. This was developed by
Lord Denning, in the case of Trollope & Colls Ltd vs.
North West Metropolitan Regional Hospital Board,
[1973] 1 W.L.R. 601, a case which was upheld in the
House of Lords. In that case, the Court had the following
to say, at page 607, that:
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“It is well settled that in
building contracts - and in
other contracts too - when
there is a stipulation for work
to be done in a limited time, if
one party by his conduct - it
may be quite legitimate
conduct, such as ordering
extra work - renders it
impossible or impracticable for:
the other party to do Hig:work
within the stipuldted ‘time; |
then the one\w;&con;{c’c
B S\

caused the trduﬁlewca‘n%no
longern insist\ l})\on strict
adherence 4 to \thé time
state\d\. He cannot claim any

pepalties>—=0or liquidated

damagss,s for non-completion
insthat time.”

G; A somﬁewhat more recent, but still orthodox view,

was stated by Jackson, ] in Multiplex Constructions
(UK) Ltd vs. Honeywell Control Systems Ltd (No 2)
[2007] EWHC 447 (TCC). The Court in this case stated
that;

“In the field of construction
law, one consequence of the
prevention principle is that the
employer cannot hold the

contractor to a specified
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completion date, if the
employer has by act or
omission  prevented the
contractor from completing by
that date. Instead, time
becomes at large and the
obligation to complete by the
specified date is replaced by
an implied obligation to
complete within a reasonable
time. The same piinciple
applies as between \‘\a‘in
contractor

contractom%;

In Group FivengiI&hg Limited vs. Minister of
Community Developmen «f."(sﬁr\a:)fme court observed from
the English posit”'éa;{h;ﬁ\\
“Anysconduct on the part of

+~the employer or his agent,
awhéther authorised (e.g. the
issue  of variation or
suspension orders) or
wrongful (e.g. the failure to
deliver the building site or
plans or instructions by an
agreed date) exonerates the
contractor from completing
the contract by the
contractual completion date.
Time then becomes, as it is
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sometimes stated, at large.
The Work must then be
completed within a reasonable
time.”

In the instant case, however, the position stated in
the above cited cases, though relevant and highly
persuasive, cannot be of aid to the Defendant’s case. It is
also clear to me that, Dw-1's testimony regarding the
Plaintiffs conduct, cannot give the  Defendant any
meaningful mileage.

I find it to be so, because, first, in respect of the
variations effected during the lifetime of the parties’
contractual relations, the same were, as per the
testimony of Pw-1, variations proposed either by the
Defendant or by the Plaintiff and mutually agreed,
“costed” and paid for. The email communications
between the parties, admitted in Court as Exh.P29 as
well as Exh.P31 well reveals that mutual agreement.

Secondly, the issuance of stop orders and the time
lost thereby were all matters taken care of by the parties’
mutual agreement to change the completion date of the
contracted works from being the initial 5" day of
February 2012 to December 2013 and, later again to 15%
day of November 2014.

Thirdly, according to Pw-1 and Exh.P.3 and
Exh.P4, the Plaintiff had in place the services of two

consultants, one for structural engineering works and the
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other as Qs. In view of all that, it cannot be said, in my
considered view, that, the Plaintiff assumed the role of
client as well as structural engineer, architect and
quaintly surveyor as claimed by Dw-1. For that matter
and, from the available evidence which I have laboured to
take into account here in, I am unwilling to accept what
Dw-1 states in her testimony, to wit, that the Plaintiff is
to blame.

On the contrary, I find, therefore, that, the
Defendant’s sloppiness in executing the works as
evidenced by what Pw-1 states as his complaints
evidenced in Exh.P32 (the various emails some of which
contain the Plaintiffs complaints and dissatisfactions
against the Defendant’s performance of the works at the
site, as well as what Pw-2 and Pw-3 stated in respect of
Exh.P37 and Exh.P38), there is no doubt that, the
Plaintiff cannot share the blames at any rate. That being
said, the second issue is responded to in the negative.

The third issue is:

Whether the Plaintiff suffered damages
as prayed due to the Defendant’s breach
of contract.

In the circumstance of all what transpired in this
case, it is without doubt that, the Plaintiff has suffered
damage due to the Defendant’s breach of the
construction contract. According to sections 73 of the Law
of Contract Act, Cap. 345 R.E 2019, damages are
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awarded as an entitlement to a successful claimant in a
claim regarding breach of contract. Generally, such
damages are of compensatory in nature and more often
they fall in two limbs: special (consequential damages)
and general damages.

In particular, special damages cover any actual loss
suffered by the innocent party and these, as it was stated
in the case of Stanbic Bank Tanzania Ltd vs.
Abercrombie & Kente (T) Limited, Civil Appeal No.21
of 2001 (CAT) (unreported), must not only be pleaded
but also particularised and strictly proved. See, for
that matter, the case of Cooper Motors Corporation
(T) Ltd vs. Arusha International Conference Centre
[1991] TLR 165 CAT.

In this instant case at hand, the Plaintiff has
pleaded for payment of special damages to a tune of TZS
398,842,534.03, this being a sum total that takes into
account, costs of completing the construction works, loss
of earning and costs of engaging consultants, transport
costs, stationary and allied costs.

Essentially, in a construction matter as the one at
hand, where a contractor fails to complete a contracted
project or abandons the project and is liable for breach of
contract, the appropriate measure of direct damages
which s/he must pay for abandoning or otherwise failing

to complete the project under a fixed price, lump sum
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time-bound contract, is the increase over the original
contract price which the project owner would have to pay
if the project is to be completed.

In present suit, it is clear, in the first place, and
according to the testimony of Pw-2, taking into account
Appendix 7 of Exh.P38, that, currently the project needs
demolitions, modifications and major rectification works
on various parts ranging from its underpinning
superstructure and substructure, staircase balustrade,
replacement of the deformed gypsum ceiling due to
leakage, to mention but a few.

According to Exh.P37 and Exh.P38, such
extensive rectifications and re-doing of various works
which need to be carried out if the house is to be said to
have attained the state of substantial completion, has
adjusted the Contract sum which, as per the testimony of
Pw-3 and Exh.P38, stands at TZS 423,440,690.01 as
of now. This means, as per the testimony of Pw-3 and
Appendix 2 to Exh.P38, that, it will cost the Plaintiff a
total sum of equal to TZS 165,787,893.53, if the
project is to be completed.

By virtue of the testimonies of Pw-2, Pw-3 and
read together with Exh.P37 and Exh.P38, it follows,
therefore that, the Plaintiff has succeeded to establish
why TZS 165,787,893.53 should be paid as part of
specific damages to the Plaintiff.
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Secondly, the Plaintiff has claimed for loss of rental
earnings from his property which is equal to TZS
900,000/- per month, from the time when the project
ought to have been completed in 2014 to the date of
judgement. In his endeavour to prove this, the Plaintiff has
relied on the testimony of Pw-4 and Exh.P.39.

As a matter of principle, therefore, where there has
been an unjustified delay in completion of a construction
project, a client is entitled to be compensated for the loss
of rental amount which he would have earned from his
property based upon the fair market net rental value.

Perhaps the case of Fisher Island Holdings, LLC
vs., Cohen, 983 So0.2d 1203 (Fla. Dist. Ct. App. 2008),
will illustrate that point. The facts of this case were that,
Mr and Mrs Cohen (the "Cohens") sued Fisher Island
Holdings, LLC ("Fisher Island") alleging breach of contract
arising out of the construction and purchase of their
Fisher Island home. The construction of the Cohens'
home was to be completed no later than two years from
the signing of the Agreement for Sale on December 4,
2002. As per the agreement, the closing should have
occurred shortly after December 2004.

The contractor failed to substantially complete the
contracted works timely and the Cohens were forced to
enter into a nine-month lease in the amount of
$144,000 for alternative living arrangements. On trial,
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the Court granted the Cohens' directed verdict as to
liability for the delay in construction, leaving it to the jury
to determine the amount of damages the Cohens were to
receive.

Of particular importance, and, relevant to this
instant case of ours, is that, the Court in Fisher’s case
stated, relying on an earlier decisions in Russo vs. Heil
Constr., Inc., 549 So.2d 676, 677 (Fla. 5" DCA
1989); Vanater vs. TomlLilly Constr., 483 So.2d 506,
508 (Fla. 4" DCA 1986), that:

“Damages for  “delay Xin )
constructigﬁn’g}‘t;:ﬁeasuned by”
the rentalk\value, of the
bui{l{:ling underd.construction
1 during the period of delay.”
g et of ey

Y
In that case, the jury calculated the delay damages

based upon the fair market net rental value of the home
and thereby awarded delay damages. In yet another
decision by the Court of Appeal of Ghana, in the case of
Benda vs. Awuku 1978 (2) ALR Comm.281, the same
approach seems to be applied, whereby, the Court held
that:

“If the builder fails to carry on
the work and complete the
building at the time agreed
upon, the usual measure of
general damages for the delay
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is the rental value of the
building during the period for
which the completion was
delayed.”

As it may be observed in the above cases, the award
was regarded as general damages. However, the principle
will equally apply in a situation like the one at hand, where
the Plaintiff has claimed for specific damages in the form of
loss of rental benefits which he expected to derive from the
property and for which the monthly ranges were well
established by Exh.P39 and the testimony of Pw-4.

One notable thing according to Pw-4, however, is
that, the rent could have ranged between TZS 700,000 —
TZS 900,000/-per month. The Plaintiff has not been able
to justify why the highest amount of TZS 900,000/ =
should be the benchmark. For that reason, I will award the
specific losses based on the least rental amount, which is
TZS 700,000/~ per month from the 15% day of November
2014 to the date of this judgment of the Court.

The third specific claim relates to repayment of
transport costs incurred by the Plaintiff, amounting to TZS
8,750,989.00 (equal to $3,805.00 at the time these
costs were incurred). The testimony of Pw-1 and the
evidence of Exh.P22 do prove that such amount was spent
and for the purposes connected to this matter at hand. As
such, the Plaintiff has also established these claims and is

entitled to be paid that amount as claimed.
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The fourth category of specific claims relate to costs
of engaging consultants. A sum of TZS 22,834,046.50
was claimed and the’ testimony of Pw-1, Pw-2, Pw-3
and Exh.13, Exh.17, P37 and P38 are all evident that
certain provable costs were incurred by the Plaintiff and
Exh.P23 shows the costs for such. To me, this claim is
fully pleaded and strictly proved, hence justified as a
specific claim.

As regard the claim for payment of general
damages, generally payment of these, unlike specific
damages which need to be pleaded, particularized and
proved, need not be proved as their award is at the
discretion of the Court based on the available evidence on
record. See the Ugandan case of UCB vs. Kigozi [2002]
EA 305 and the case of Southern Engineering
Company Ltd vs. Mulia [1986-1989] EA 541.

From the above understanding and, based on the
evidence submitted to the Court as a whole, therefore, 1
am indeed satisfied. that, the Plaintiff suffered under the
hands of the Defendant, and is entitled to be paid general
damages which, having looked at the entire evidence
supporting the Plaintiff’s claims, I hereby assess the claim
of general damages to be the tune of TZS 25,000,000/-

The fourth and last issqe is:.
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‘to what relief are the parties
entitled.’

Essentially, the party who succeeds to prove the
case to the required standards is the one who carries the
day and will be entitled to reliefs. In this case, the
balance of probabilities lies in favour of the Plaintiff as
against the Defendant. In other words, the Plaintiff has
been able to discharge his burden and has proved the
case to the required standards.

In the upshot, it is the Plaintiff who is therefore
entitled to judgement and decree of this Court. This Court

enters judgement and decree in his favour as follows:

1. That, _the ﬁéfenda‘r\t-vis hereby
ordered to pay to the Plaintiff a sum

(Of. TZS 165“’787 893 53, (plus
VAT). beingzcost of completing the
VNN L .
various unfinished works, carrying out
W\‘}\. )/r

rectifications and re-doing of various
wprks at the project site.

! That, the Defendant shall pay a sum
of TZS 700,000/ = per month, being
loss of earnings/rental value, to be

calculated from the month of
December 2014 to the date of this

Judgement.
3. That, the Defendant shall pay the
Plaintiff a sum of TZS

8,750,989.00/= being amount
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