IN THE HIGH COURT OF UNITED REPUBLIC OF THE
TANZANIA
(COMMERCIAL DIVISION)
AT DAR-ES-SALAAM

COMMERCIAL CASE NO. 15 OF 2022

I8 M BANK (T) LTD.ovorveerersesreseeesessesseeesseseseees PLAINTIFF
VERSUS R
] fii"‘@;\
MUSTAFA'S (2005) LTD...orcrverrcriic- 1% DEFENDANT

SALIM M. RATTANSI.......cccceuneenn. . Zr{d DEFENDANT
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...‘..:«.\;,...:.7.3rd\‘EEFENDANT

KEVAL SOLANKLI......0ccouenn..

z«a

Date of the Last order: 28/4/2022 N
Delivery of the Ruhng 13}05/2022

M
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Thei\Pla;ntlﬁ in\this case sues the Defendants and
: ‘%Ag ig;i

f\ I, Judgmen

iy
Cr ]
P[Qés

)
seve{ally as foIIows:

<and Decree against them jointly and

The sum of (a) USD 553,537.84
(equivalent of TZS 1,273,137,035) being
balance of money payable by the 1%
Defendant to the Plaintiff and (b) TZS
700,000,000/- payable to the Plaintiff by
the 1% as the Maker of Promissory Notes
dated 13" March 2012, 24" September
2012 and 15™ February 2013.

2. Interest on the said sums of (@) USD
553,537.84 (equivalent of TZS

1,273,137,035) and (b) TZS 700,000,000/-
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, at a commercial rate from the date of
default of payment to the date of
Judgment and thereafter at the Court’s rate
till full payment.

3. The Costs of the suit be borne by the
Defendants,

4. Interest on the costs at the rate of award
thereof till full and final payment of the
same,

5. Any other remedies and /or other rellefs
that the Honourable Court may deemgust

A )
and fair and equitable. : 3

On the 8" March 2022, the De\fendants filed a joint

indl, in |? \theyfaised two
a\lg E\\ l\::\ r{{/
preliminary points of law, to«v;n n N
0\ =X o
1. The claims are \tl_me E\Q{reﬂc“ikasgitheéy are

baseg\?)nx the»cont:‘acts (Ig.oan Agreement)
datedx 13”193 March\\ 2012, and 24%

o~

gl

: 5 3

t& September, 2012 st

<’\\2 \The SUIt\s res jud/cata (the Court lack
}g Jurlsdlctlon to entertaln the suit).

24 NMEILC\hiOZZ the parties appeared before this

written statement of defence

]

\orders The" Plalntlff enjoyed the services of Ms

Ham}da Shelkh learned advocate, who also held the brief

of Mr Nehemla Nkoko, learned advocate. On that material
date, I made an order that, the two preliminary objections
be disposed of by way of written submission and a
schedule of filing such written submissions was given and
the parties duly complied with it.

In support of the objections, it was Mr Nkoko's views

that, since the Plaintiff's claims are based on contracts,
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they are, for the purposes of the law of limitation, time
barred. Mr Nkoko relied on paragraphs 3 (a) (i), (ii) and
paragraph 6 of the Plaint and alleges that, the Plaintiff has
acknowledged therein that the contracts were dated 13"
March 2012, 24" September 2012 and the Promissory
Notes were dated 13" March 2012, 24" September 2013
and 15" February 2013. He surmised that, for the purposes
of limitation, they should be treated as §u§h

Bringing into his argument \xv\hat”xf
Schedule to the Law of leltatlon’f Ki:t \[Cg\p‘*&g R:E 2019]

provides, Mr Nkoko submi

A
itte\q that\ 7 years |s the time limit

for any claims based,»{o,n{\c\arnftract\H\’owever Mr Nkoko
"1;;1’ \\ «.,

submitted that, the{*p{opgs\r ’questlgn to\*l‘ask is when did the

cause of action amse? Mr N\Ié‘éko s>ubm|tted quoting what

Annex. P10 o(f\th P,I:{aqfﬁ/\%\\provﬁes on paragraph 3. That

S Jf

= with the Bank has been in arrears, in
the amount of 7Z5
1,236,970,367/=(Tanzanian  Shillings)
being the arrears of the Monthly
instalments plus interest for the period
from 3i1st August 2014 fo 31 May
2019.”

Likewise, the attention of this Court was directed to

annexure P2, a letter dated 25" March 2015 (Repayment

of Loan) following the Defendant’s reply to a notice of
Page 3 of 20



default. He submitted that, in line with those disclosures, it
is a clear fact that, the cause of action arose when the
Defendants fell into a default, thereby failing to comply
with the terms of the loan agreement, that being the day
of the breach.

To support his contention, he relied on the decision
of this Court in the case of Mr Erick John Mmari vs. Ms
Herkin Builders Ltd, Commercial Cas\No 138 2019
(unreported). He also strengthened\ hléésumeSSIOH by
bringing to the attention of this Court\the Cour/t/of Appeal

(\ ‘&
decision in the case of Inte{h%tlg”ﬁ‘al‘Commercml Bank

&

Ltd vs. Jadecam ReaIEstate Ltg,%CIVH“Appeal No0.446 of
2020, (CAT) [unreporte‘d]x\ \& =

In view of theﬁ abeve ‘;I\\/Ir Im?(oko contended that, in
line with sec‘élor?is of the

§Law of Law of Limitation Act, the
right of]ggﬁ“n in= respectwof ahy proceeding, shall accrue on

,x

tt{\e:{‘&dat\e On}“’WhICh the cause of action arises. In that

\

regard he empha5|zed> that; the right of action in contract
mug‘\t\be\the date when the breach ensued. He further
contended’3 “in respect of the promissory notes dated 13"
March, 2012, 24™ September, 2012 and February 15
2013, that, the cause of action in respect of them accrued
in 2012 and 2013 if one takes into account what section
5(g) of the Law of Limitation Act, Cap. 89 R.E 2019.

Concerning the leave to defend which was granted

by Hon. Mteule, K.T.R, J., on the 11" January 2022 in
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Misc. Commercial Application No. 99 of 2021, he was
of the view that, that ruling of the Court does not
automatically confer right of action as it was subject to the
limitation provided under the law. He contended that, in
any case, the Plaintiff sought only leave to sue in respect
of the omitted cause of action, thus, the order of this Court
dated 11" January 2022 did not omit the obligation on the
part of the Plaintiff to sue the Defgﬁ@a%nt subject to
limitation of time.

Concerning the second ob]ectlon"“iwhlch is pegged on
the plea of res-judicata,. M\L Nkoko sybmnt?éd that, the
doctrine of res- jucﬁcataﬂeiﬁtallgﬁde\ﬁtlty of} parties (or their

proxies and/or prlwes)lz% )sub ﬁd\maﬁer and the cause of
1N L W }‘”\
action between two cases\‘ \\or§e of which has been

conclusngfe\ly (and f nally \determlned before a Court of

competeg{%n%ﬂctmg‘\pnor to the suit in question.
é?,_;;{\’*Heﬁ\é‘ontended that section 9 of the Civil Procedure

LN \\‘Ei“‘*”
Code [C\?p 33;\ E“~2019], gives out six mandatory points

Wthh needs to*be established. These, he pointed out to
be, that.wcl) the matter was directly and substantially in
issue in the former suit, (ii) the issues were between the
same parties or between parties under whom or any of
them is litigating, (iii) the parties have litigated under the
same title, (iv) the former suit was determined by the

Court of competent jurisdiction, (v) there are two suits, the
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former suit and subsequent suit and, (vi) the issue has
been determined conclusively.

To cement the above submissions, reference was
made to the case of Fikiri Liganga and Another vs.
Attorney General and Another, Misc.Civil Cause No.5 of
2017 (unreported) and the Book by Sarkar on Civil
Procedure, 8" Edition Vol.1, at page 53, where in the
learned author stated that: RN

"The doctrine of res Jz\/\d/cata;i\was

recognised much ...rest on t/7e pr/nC/p/e
o,

hY
one should not be, vex’;a' M/cé;?\for t/;ésv/) 3
same cause and thereai/%u/d be fil na//tya (
of litigation. ¢ %\

(1

In view of the\ab\@ve,%\Mr N
AR

present suit is ba( red as well.l_‘_under the doctrine of res-

. \’\ Y
jud/cata To %furthe \]ustlfy th\alt assertion he invited this

RN

Court to gtake |nto account the cases of I & M Bank (T)

p—
g

b o

Ltdm«vst ?I%iatlonal Supplles Commercial Case No.53 of
26\{\6 \&hre;gfted)wCentral Paris Complex Co. Ltd &
Another \\\IS Dlamond Trust Bank & Another, Civil
Case N@99 of 202, and Onesmo Olengurumwa vs.
Attorney General, Misc, Civil Cause No.36 of 2019
(unreported).

To wind his submission, Mr Nkoko submitted that, if
this Court is to proceed and determine this current suit and
come up with a different decision, such a decision will

amount to a conflicting decision and will create chaotic
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situation and endless litigation on the parties, thus,
upsetting the doctrine of res-judicata. He urged this Court,
thus, to uphold the preliminary objections and in line with
section 3(1) of the Law of Limitation Act, [Cap.89 R.E
2019] dismiss the suit forthwith and in its entirety.

In response to the Defendant’s submissions, Ms
Hamida Hassan Sheikh, the learned counsel for Plaintiff
submitted that, the first preliminary © objectlon it totally
erroneously made. She argued, |nathe flI‘St place, that,

} \,

while it is undisputed that thegper‘i@d xOf Ilmltatlonefor suits

N

)
founded on contract Iiss, SiX «w\(6) \fyfearsg,ﬁ, gthe actual

/*"*'-« “

computation of the perlod |

Calendar dates f?ut alsoz\on‘%z\othem (factors To her
3 m \wf*\ U Ay

understandlng, the Detendant\ is mlxmg up on the dates of

;{ '«” ) -
Defendants Ietter dated 25th March, 2015, the Defendant is

acknewledgmg%“the loan. She contended that, even if the
25 of March 2015 was to be taken as the basis of
computation of time, the first recovery filed by the Plaintiff,
which was Commercial Case No.53 of 2016 was filed
within 6 years of the period of limitation for suits based on
contract. |

Secondly, Ms Sheikh contended that, the accrual of
cause of action should not be counted from the date of
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formation of a contract but from the date of actual default,
which, according to the Defendant was 2015.

Thirdly, Ms Sheikh submitted that, the cause of
action for the present suit can even be said to have arisen
in the year 2019 when it came to the Plaintiff's knowledge
that the proceeds from the sale of the mortgaged property
under decree in Commercial Case No.53 of 2016 would
not pay off the loan as the valuer had dellberately inflated
the value of the mortgaged property She contended,
therefore, that, there can be otherg lntervemng factors for

which accrual of cause of. actron“cangfbe\ de!*ayed e.g.,
&
fithe country or prosecuting

fraud, whole of PIamtr{f “ut 0

VSSS ,

;;;;;

Ilnjifﬁﬁt' FOr- any proceedlngs certain periods must be
excluded%She lisd=on section 21(1), section 21(2) and

- (3) (a), (b) and"’ (c) of the Law of Limitation Act, [Cap.89,
R.E 2019] i@n the basis of these provisions, she submitted
that, the whole period when the Plaintiff had filed
Commercial Case No.53 of 2016 until the time when it
was concluded (from 31% March 2016 to 14" May 2019),
which is over 3 years, must be excluded from the
computation of the limitation of time in this present suit,
i.e., Commercial Case No.15 of 2022,
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In her submission, Ms Sheikh, stated that,
Commercial Case No.53 of 2016 was marked settled,
the 3™ Party Mortgagor having agreed for the landed
property mortgaged as one of the securities for the loan to
be sold. Ms Sheikh submitted that, the valued price of the
mortgaged property subjected to sale was found to have
been inflated and the mortgaged property auctioned under
decree in Commercial Case No.53 of\2§16 fetched a
much lower amount than expected and co\\UId not cover the
debt. }/“ \ %

According to her, Ehe profesaonaf"‘Valu\er who had

misled the Plaintiff on the valuekef\the \martgaged property

'*a

%uch Ie%s than\had been expected,

was sued in ngh\Court;CMI Casé 2No.16 of 2020 and was

(X b
found to be frq\udg\lent /neghgent She contended that, the

time whe\\z x\t\‘;;e“‘Pla|nt|ff>zwas\pursumg the High Court Civil

and causing it to fetchX

Case N@El@»@f 2020 r\ﬁust also be excluded from the period
ofacsémﬁpultatlon of this/Commercial Case No.15 of 2022.

ur;‘her étl” Ms Sheikh contended that, the time
spent onwprosecutlng Commercial Case No.110 of 2019
must as well be excluded. She submitted that, being
dissatisfied with the outstanding balance of the unpaid
loan, i.e., TZS 1, 273, 137.035445, the Plaintiff filed
Commercial Case No.110 of 2019, which was struck
out by Hon. Magoiga, J., on the ground that leave under
Order II Rule 2(2) and (3) of the Civil Procedure Code,
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[Cap.33 R.E 2019] was missing before filing the second
recovery suit on the same cause of action (albeit against
different Defendants).

She submitted that, Commercial Case No.110 of
2019 was filed on the 11" of September, 2019 and was
struck out on the 25™ day of June, 2021, a period which is
one (1) year and nine (9) months which must also be

excluded in the commutation of the limi%éiﬁi%n of the latest

According to her submission féli na\\the str|k|ng off

%i‘; L v« '?\2\

the Commercial Case No.11 ‘9 6n June the 25"

day of June, 2021 frommthe Courty’“t\l:l\e: |
July, 2021 did 1;|Ie p%gmpt{z/ m this: Court the Misc.
Commeraalﬁw{;\"ppi!e‘ No%\ 99" of 2021 to seek leave to
commence Ieéa%pr&ee%lmgs agamst the Defendants jointly
and seve;réflya For thg baI;n%e of the sum outstanding on

S

the! ’“Ioani takeél by the"’

o

AN
A\ .

suit.

:Defendants. It was her submission,

th%rfforefthat thisZCourt must as well exclude from
compt{fatlo}n of* limitation time, the time used by the
Plaintiffto-seek such leave of the Court which was over 5
years.

Elaborating on the genesis of this Commercial Case
No.15 of 2022, Ms Sheikh submitted that, it emanates
from Commercial Case No.110 of 2019. She contended
that, when that case was struck out on the 25" of June

2021, the same was struck out for want of leave under
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Order II Rule 2 (2) and (3) of the Civil Procedure Code,
[Cap.33 R.E 2019]. She contended that, by then the
Commercial Case No.110 of 2019 was not time barred.

She also contended that, even Commercial Case
No.53 of 2016 was filed well within time, shortly after the
1% Defendant started the problem of repayment of her loan
and the 3™ Party Mortgagor’s attempt to wriggle from his

‘?\%\%ef 2015, M/s
National Supplies Ltd vs. I & l&{l\*:l{fmkx(T) Ltd at the
High Court of Tanzania (Dar-es-SaIaem Drsg.ir\r’c/t Registry)
seeking for permanent rnjunctron a case\whrch was later

marked withdrawn. = \?‘\ff“’"“’“ \‘\ \\f“w
1 ‘*::::ji\ %iw’
s U

She conclude% therefore that;zrf the Court takes

obligations, by filing Land Case No.

»\'

into account all éhat whrch She had narrated in light of

section 21(1),\(2)(a\5,\(b\§§andf(c) of the Law of Limitation

Act, [Ca[l)\849\R&E‘*2}13\],‘“l?% wrll find that, this suit was filed

W?x“‘ Wrthrngthe wafearsglrmrtatron period.

\}\ As. regards thegécond objection which was about the
rssuezzof thrs suit being res-judicata, Ms Sheikh submitted
that, th|s~—~pornt of objection is non-starter because it was
already decided upon by Hon. Mteule, J. in her ruling in
Misc. Commercial Appl. No. 99 of 2021. She referred
to this Court, the decision of its own, (Mteule, J.) and

pointed at page 13 where the learned Judge stated that:

"Further it Is not disputed this
application Iis prompted by the Ruling of
Hon. S.M Magoiga, Judge in Commercial
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Case No.110 of 2019 which was struck
out for being fifed without leave of the
Court as required by Order II Rule 2(2)
and (3) of the Gvil Procedure Code and
this application is seeking for leave, I
dont subscribe to the Respondents
argument that the matter Iis finally
determined lo the extent of being res
Judlicata since Order II Rule 2(2) and (3)
of the Civil Procedure Code gives room
for the Applicant to sue for a p{oman of
the daim left out in t/;e\prewaus }’wt

b
upon obtaining leave of th;\Cowt 7
i g 2t \\;\

In view of the above, Ms’""\ShelIéh conclti‘ded"that the
AR,

very fact that this Honou\r{able Cou\rt grantedfleave to the
Plaintiff under Order ({[N\R}jle 2(2)3:»and *(3) of the Civil
Procedure Code, ( ECap\33 RE 2019], means that, this
matter is not- -rgs jud/cata as‘»the Plalntlff who has been
entitled to_more than on §‘t\:e\rellef for the repayment of the
outstandlg;\:io%a\&ﬁ s:l:e\}ﬁic}j é\ﬁ'lltted to sue for all reliefs,
exggpt\the «@ne fomB Party Mortgage, in Commercial
C\g\‘;e \I\‘i}) Si}w{,of 201?\6 can now sue for the remaining
baIaﬁ‘ce Wthh ?ould not be recovered under Commercial
Case No‘:110 of 2019 for want of leave to sue.

To further tighten her submissions, Ms Sheikh was
vociferous that, the two provisions of law, section 9 of the
Cap.33 R.E 2019 and Order II Rule 2 (2) and (3) of the
same Code do not go together. She contended that, while
section 9 of the Code caters for res-judicata, a situation
where the matter between the same parties has been
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“finally determined”, Order II Rule 2 (2) and (3) of the
same Code provides for a situation where, a Plaintiff
entitled for several reliefs for the same cause of action
omits to sue for all such reliefs for some reason, and can
only do so subject to there being leave of the Court.

In view of her submissions captured herein above,
Ms Sheikh submitted that the cases of Fikiri Liganga and
Another vs. Attorney General and Another Misc.Civil
Cause No.5 of 2017 and Onesmo Olengurumwa VS.

NN

AR
Attorney General, Misc. Civil Cause\No 36"’3’0f 201\9 are in

applicable to this case. s, *\ ~ ‘ ,«\\ a

. @G
To wind up her {submlggﬁans “\Ms ‘Sbelkh was of the
=
view that, on theﬂoverall hé*\xiobjectlons raised by the

Defendant do noty eveg flt to\be gtermed as points of law
\

el

because they&a?é\not self wpr@ven/ewdent but subject to

proof by’f SO élmatenaliffacts and evidence, particularly

docDmentary”ewdenceK such as the Deed of Settlement in

KNS
Conercla ’
out\Cfmmgrc%I Case No. 110 of 2019 and the Misc.
Commeraal Appl.No.99 of 2019.

To support her submissions, she banked on the the

famous case of Mukisa Biscuits Manufacturing
Company Ltd vs. West End Distributors Ltd [1969]
E.A. 696, where the Court held, at page 700, that, a
preliminary objection cannot be raised if any fact has to be

ascertained or what is in the exercise of judicial discretion.
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She also relied on the case of NIC (T) Ltd and PSRC vs.
Shengena Limited, Civil Application.No.20 of 2007. She
prayed, therefore, that, the two preliminary objections
should be dismissed with costs.

From the above rival submissions, the issue which
needs to be tackled by this Court is whether the two
preliminary objections have any merit to warrant that I
dismiss the suit as prayed by the Defendants counsel or
that they are of no merit and hence,;\ggub]e%t to dismissal as
contended by the Plaintiff's cougsel \ \ \

I will start by Iooklng at the 2’% bjectlon and the

question to address lsgjv!&hethe{\«thexs\tutwls res judicata as
N

contended. In my, V|ew\’=th|s ob]ectlon i5 a hopeless case as

correctly stated by‘(the Iearned couﬁsel for the Defendant. I
hold it to bei \o\ becéjusae»,w théte is no dispute that the
Plaintiff} F\ed;th\féws;wg\ \I\axyw\}/lr\t\}e of the leave granted by this
Courtxln‘*Mlsc QCommS}‘eraaI Appl. No. 99 of 2021. That

TSR\ -
apqpllcatlgﬁ’ :‘\(\)r%_leavewwas filed under Order II Rule 2 (2)

anc\l\(3) of\the élVll Procedure Code Cap.33 R.E 2019.
In\my}ljwew and as correctly submitted by Ms Sheikh,
the two provisions of law, i.e., section 9 of the Cap.33 R.E
2019 and Order II Rule 2 (2) and (3) of the same Code,
cannot tangle. Order II Rule 2 (1) (2) and (3) of the Code

provides that:
" 2.-(1) Every suit shall include the

whole of the claim which the plaintiff is

entitled to make in respect of the cause
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of action; but a plaintiff may relinquish

any portion of his claim in order to bring

the suit within the jurisdiction of any
court.

(2) Where a plaintiff omits to sue in
respect of, or intentionally relinquishes,

any portion of his claim, he shall not
afterwards sue in respect of the portion

so omitted or relinquished.

(3) A person entitled to more than one
relief in respect of the same f:ga‘se\of
action may sue for all or any éf:such
reliefs; but if he omlts xs:ept With
the leave of the‘(court’} }e%\s\ue\f\or all\ /‘3
such rellefs, he shallx@oﬁafterward\sg \{/

for any rehef‘“soxo\nzltted = phaSIsE

that, as a general rule 1;.zlf the Plamtlff is entitled to more
S\ <A ha}

than one rellef for the same cause of action, s/he must sue
LR DR B R

for all such reliefs. However, if s/he omits to sue for any
e % B 2

one of several reliefs, then s/he cannot bring another suit
ORI NN N \

for Ialmlgg sq{gh relief unless she obtains the leave of the
Court. Therob]ect behind Order II Rule 2 is to prevent the
multiplicity of cases.

In principle, that was the basis for the striking out of
Commercial Case No. 110 of 2019 and the filing of
Misc. Commercial Appl.No0.99 of 2019. Now, once leave
is obtained, a portion of the reliefs in respect of the same

cause of action, which ought to have been litigated
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together in a previous suit, can still be sought in a
subsequent suit.

In my view, the granting of leave brings to the scene
an exceptional circumstance which waters down the
general rule. As such, the plea of res-judicata under
section 9 of the Code does not apply, and, the cases of
Fikiri Liganga (supra) and Onesmo Olengurumwa
(supra) are inapplicable. For that matte{r’%f{\the 2" objection
should and is herby dismissed. ;ii\\x \\»\
As regards the first ob]ectlen\the issue lsewhether

Py

the suit is barred by Ilmltatlon of\pme 'OF not The Plaintiff

has contended, and correctly\so,““th\at aii cause of action in

R
contract accrues Ennot Xﬁo\\\the \day ofi execution of the

) . v
contract but oﬁn the drg;y of breach and, that is the very

same day when"tlme\starts‘\to Fun.

NN, LN
Ms@hxe\lkhwh;%subnzlt&ad that, even if this Court is to

W
ngake ;,a% f?hdmg that the cause of action accrued in 2015,
still

BTN

Il the\SU|t W\I\" bEs subJect to the reliefs granted under
sectlon 21‘*(«1), (2)(a), (b) and (c) of the Law of Limitation
Act, [83p §9 R.E 2019], and the Court will find, at the end

of the day, that, this suit was filed well within the 6years

limitation period.

She submitted that, on the basis of the time spent in
Court, and taking into account that leave has been
obtained, the days which the Plaintiff spent in Court
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entitles the Plaintiff a right to have them excluded when
the computation of time is carried out.

Section 21 of the Law of Limitation provides as
follows:

"21.-(1) In computing the period of limitation
prescribed for any suit, the time during
which the plaintiff has been prosecuting,

with due diligence, another civil

proceeding, whether in a COUl’thf\{'rSt
instance or in a court of appeal gagamst

the defendant, shall be exii:luded where

the proceeding is foungied upon the N
same cause of\ & actlom and vﬁ
Qrosecutedglg:\goodxfalth siQ a court

which, from defect~of~=-]ur|sdlct|on or

"L N SN
other cause: of a. I|ke ~nature is

G
|{|&23\mpetent ts\entzrtaln it.

(2)\In computlng the penod of limitation
presg\:nbed\fon anyk_apphcatlon, the time
3

dunnggvhnch the applicant has been
Y prosecutmg, Wlth due diligence, another
civil proceedlng, whether in_a court of
SR

\ ~fi rst-lnstance or in a court of appeal,
e\? agalnst the same party, for the same

relief, shall be excluded where such

proceeding is prosecuted in good faith,

in a court which, from defect of
jurisdiction or other cause of a like
nature, is unable to entertain it.

(3) For the purposes of this section-

(a) a plaintiff or applicant resisting an
appeal shall be deemed to be
prosecuting a proceeding;

(b) references to a plaintiff, defendant

or other party to a proceeding
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include references to any person
through or under whom such
plaintiff defendant or party claims;
(c) misjoinder of parties or of
causes of action shall be
deemed to be a cause of a like
nature with the defect of
jurisdiction.”(Emphasis added).

In the first place, the above cited provision deals with

exclusion of time of proceedings in asituation where a

Plaintiff or an Applicant had in bopa ﬁdes and diligently
spent time prosecuting hls/her case\but before a Court

TN D,
which lacked jurisdiction to ente{taln tthy«m\étteVor due to
g‘“‘«\
mis-joinder of parties ((gr cauiesxof actlo \T
N \
demands that such tlme§spent\ by ~the§\ Plaintiff/Applicant

.....

he provision

excluded.

\ K\\\
178 I’“‘may\:\put\l otherwuse there are at least three

/

eleme ne Ei\\‘\w@éh one has to ‘establish under section 21 of

tggiLg‘w of: Elmltatlon Act, Cap.89 R.E 2019 if the section is
NN R

to ’ngeﬁtx hat“‘person These are as follows, that:

B
\Mfea) the parties in the civil suit and in

o

/

“«“

the subsequent proceeding (in
which condonation is prayed for)
must be the same;
(b) the suit and the later proceeding
must seek the same relief; and,
(c) the Court where the earlier suit
was filed was unable to entertain
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it from defect of jurisdiction or
other cause of a like nature.

Having looked at the Plaintiff's submissions here
above, and taking into account the three factors above, I
am satisfied that, the above factors does apply when one
considers both the Commercial Case No.53 of 2016
and the Commercial Case No. 110 of 2019 and, finally,
the subsequent Misc. Commercial ¢Appl. No.99 of

N
2021. Y \}\}
Essentially, the cause whlchf made the earlier case

AN )
Commercial Case No. 110 of\2019\€ \be struck out by

this Court, and, which is. n{ev:/xthe basis a{s/f th\lg:}SUIt following
RN “\N \ 7
the granting of Lgave ‘~u\r\1de«\ ey subsequent Misc.
X
Commercial Appl No\99 of 2021 was a cause of the

“like nature” vghlch\made{\thls Court unable to proceed with
the swtw;and\struck\l’\c\out from the Court.

@\That\wnl meané\)therefore that, as rightly submitted
by thealearned“‘*counsel for the Plaintiff the time spent in
prosecutlng thézsappllcatlon and all such time spent in the
Courf\When\the Plaintiff was dealing with Commercial Case
No 53 of 2016 and No.110 of 2019, is to be excluded from
computation of the limitation period.

Having made such a finding, it follows that, even the
first objection will succumb to failure and should be
dismissed on the account that the suit is well within time.

In the upshot, this Court settles for the following:
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1. That, the two preliminary objections are
found to be without merit and are
hereby dismissed with costs.

2. The suit'is to proceed to its next stage

of hearing on the date to be set by the
Court.

It is so ordered

JUDGE
13/0512023
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