


servants and or agents from
assigning, diminishing,
transferring, disposing,
alienating, operating or deal with
any rentals arising out of the suit
property from any of their bank
accounts in  any Bank in
Tanzania.

2. That, this Honourable Court be
pleased to make orders forl“

opening of an escrow accoughunto

3. That, th|s Hongurable Court be
plea\s\edi‘ato grant any other

- rellef(s) that=it may deem fit to
grant. \‘2“*’”"

V‘Nérhat“““costs of this application be
"f\ Provided for.

fthe parties appeared before this Court, an
order was made that the Respondent should file her
counter affidavit on or before 19" August 2021 and a
reply thereto should be filed on or before 26™ August
2021. The matter was set for a mention on the 30" of
September 2021.

On the material date, the Applicant enjoyed the
services of Ms Violeth Mipawa, learned advocate, holding
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brief for Ms Madelaine Kimei, learned advocate. Ms
Ruwaida Manji appeared, holding brief for Advocate
Shehzadha Walli, for the Respondent. Ms Mipawa
informed his Court that all pleadings were complete and
prayed that the matter be disposed of by way of written
submissions. Ms Ruwaida seconded the prayer and I
granted it. A schedule of filing of written submissions was
issued and I am glad that the learnedg\dvocates for
parties duly complied with it. o ?}

Submitting in support of the ap\Bﬁé\;ﬁon Ms/l,<|me|
adopted the affidavit of the Appllcant filed in 'support of
this application to form ‘_,\pzart \of ™ het_submissions. She
submitted that, the ratignale.for thesinterlocutory orders
sought by the Applicant is to\protect the Applicant against
substantial I?,s—_i 'of‘value *Eiq}élienation resulting from the
Respondent’s abuse *of\rlght for which he could not be
adequatef\compensated in damages recoverable in
actloQ if th\\uncertalnty were resolved in his favour at the
lmpenc@:t challenging the Final Award.

To support her submission, Ms Kimei relied on the
cases of Giella vs. Cassman Brown & Co. Ltd [1973]
E.A 358, American Cyanamid Co. vs. Ethicon Ltd
[1975]A.C 396 and Gujarat Bottling Co. Ltd vs. Coca
Cola Company 1995 (5) SCC 545.

Ms Kimei submitted further that, in line with the
decision of this Court in Atilio vs. Mbowe [1969] H.C.D
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No.284, if an injunctive relief is to be granted, the
following factors must be satisfied, namely: existence of a
prima facie case, imminent irreparable loss incapable of
being atoned by way of damages and balance of
convenience.

As regards the existence of a prima facie case, she
submitted that, the Applicant has demonstrated such a
case as there is a Final Award dated 4™ Apfil 2020 which
awarded against the Respondent.. She 'su%ﬁ%ted,
therefore, that, that Final Award ig “fin%i‘@dggindzihg" on
the parties and becomes enforcgaé\l‘e@t t e be‘ﬁZst of the
party for whose benefit thﬁi awathr:\wﬁ?eEQ /

Ms Kimei further coptended that, upon the
Respondent’s failure @% hee,dkpo 'ﬂje Applicant’s demand to
comply with tﬁ(a\AWa[d, _yt'he Applicant herein has
proceedeg@ ﬁle E\ﬁ&gﬁﬁnal Award for purposes of
enforg,eggjé?it‘ undemMiéc. Commercial Cause No.27 of
202@%@ wagfiled on 251 May 2021.

k@eg%g’;ng to Ms Kimei, technically, the pending
challenge has not sought annulment of the awarded sums
and that, such proceedings could result into either the
Final Award being struck out or remitted back to the
arbitrator. She contended, therefore, that, the existence
of the Misc. Commercial Cause No.27 of 2021
indicates that the Applicant is entitled to the reliefs in the
Award, hence, a vivid existence of a .pr/m.a facie case.
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To further support her submissions she further
relied on the cases of Milo Construction Co Ltd
vs.NBC Limited and Sadock Dotto Magai,
Commercial Cause No.105 o 2003 (unreported),
Tanzania Tea Packers Ltd vs. The Commissioner of
Income Tax and Another, Commercial Case No.5 of
1999 (unreported), and Abdi Ally Salehe vs. Asca Care
Unit Ltd, and 2 Others, Civil App. No.3 0f.2012, (CAT)
(unreported).

As regard the issue of wreparab%’loss, |t was Ms

| LY,
Kimei's submission that, wreparable\ loss as per the
Blacks Law Dictionary, 9" Ed;JZEE%ZZ«,, means:
“damage%&hawﬁo}? easily
ascertained beeausel/there S no
fixed pecunlary\ standard  of

“‘VII

measurement
Refe@thls Court to the Court of Appeal decision
in thewcas of. Haruna Mpagaos and Others vs.
Tanzania Portland Cement Co Ltd, Civil Ref.No.3 of
2007, “CAT/ (unreported), she contended that, an
irreparable loss is loss of such a nature that it cannot be
atoned by way of damages regardless of whether they
are compensated or not.
It was a further contention by Ms Kimei that, the
Applicant is at risk of incurring such a loss as the
Respondent being in full control of the suit property, may,

among others, attempt to transfer all monies earned from
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it or fraudulently craft up a scheme aimed at defrauding
the Applicant.

Besides, it was Ms Kimei's submission that, the
contract of lease, which is subject of the parties’ dispute,
has not been terminated and the Applicant fears that the
Respondent harbours ill intentions to misuse the property
in @ manner that is irreversible and/or alienate the owner
of the landed property.

Finally, as regard the aspect_ of balance> of
convenience, Ms Kimei relied or},the e\‘%‘sjof\Abdl Ally
Salehe (supra) and submitted that\, owing_to the nature
of the impending suit, the/Apphcantw-»ls:;aQweaker party in
whole the balance of cenveniencewill demand that the
application be granted in hlslfavour

She submltt/%ed }ha@f Respondent is in control of
all affairs and\r}'lanagement of the developed property,
incluslflrﬁg theMeasiig7agreements, financial records and
banK accxdun(ts in,which the rentals are paid. As such, she
conte}gf;gésﬁiat, if the orders to maintain status guo are
denied, there is a risk that records may be falsified.

To support the above submissions, she relied on the
case of Valence Simon Matunda (via a Power of
Attorney of Musa Yusuf Mamuya vs.Saddallah
Phlip Ndossy and 30thers, Msisc. Land Appl.N0.55 of
2019 where this Court, Masabo J, held that:
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“Scrutiny of the prayers in this
application and the main suit dictates
that it is the Applicant who is likely
to suffer more than the Respondent
if the Application is withheld.”

She concluded, therefore, that, considering the
above reasoning by Hon. Masabo, J. this Court should
also take into account the Applicant’s prayers and the
reliefs from the Final Award as prima facié{%vidence that
the Applicant is the one who stands tOxsuffer 1 gyrta/}han
the Respondent if this application,is denied.

Responding to the Appljcg}i suib/missions, the
learned counsel for the Re”spond“eg\[{t, one Shehzada Walli
adopted the counter—affidavit ot” Shergia Feizi and
submitted that@e‘ Q\p\)plié‘%gt ‘has not been able to
demonstrate_how\the propefty is in danger by it being
under the: G’B’r;t\r()ig thg;Respondent. For that reason, she
urged::th\ii Co,@:ﬁecline the prayers for an order of
temporary injunction.

ReMgg} on the case of Atilio vs.Mbowe (supra),
the Respondent’s learned counsel submitted that, the
Applicant has failed to demonstrate that he has a prima
facie case which is the first requirement if the prayers are
to be granted. The Respondent’s counsel contended that,
Commercial Cause No.27 of 2021 is being contested by

Commercial Cause No.35 of 2021, and, for that matter, it
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is the Respondent who should be said to have a probable
case.

As regard the 2" requirement of there being the
risk of irreparable harm, the learned counsel for the
Respondent maintained that, the Applicant has as well
failed to demonstrate that requirement. It was submitted
that, if there is any loss, it is one that can be reimbursed
in monetary form.

Lastly, it was submitted, as regards ‘balg\n/é\é* of
convenience requirement, that, the m%{?}fact that the
Applicant is a natural person anduthe \R\Ea?spondent an
artificial or legal person/doesx\ot\suﬁ“ce as a legal
requirement to grant an\m]unctlve rehef

The Applicant ias mad& Q/reply which I will also
consider in the coun;g\é\of\my deliberations. It is sufficient
to state th‘a’ﬁ?hose are the submissions made by the
Iearn% counsels- for“both parties and I do appreciate for
theif, research\6n that matter and well prepared
subk‘ni@\g@

The question I am «called "upon to address,
therefore, if whether I should grant the prayers sought by
the applicant or refuse them. In the first place, it is worth
noting, that, an injunctive order, be it permanent or
temporary injunction is an equitable remedy. It may be
for a range of purposes from that of retraining certain
actions from being taken, to prevention of interferences

Page 8 of 15



of some kind, to furnish preventive relief against
irreparable injury or the maintenance of the stafus quo.
See the case of Abdi Ally Salehe vs. Asca Care Unit
Ltd, Ayoub Salehe Chamshama and Kenya
Commercial Bank, Civil App. No.3 of 2012, (CAT)
(unreported).

In the case of SIGORI Investment (T) Ltd and
Another vs. Equity Bank Tanzania limited and
Another, Land Case No.56 of 2019, (unreported) i‘%\was
pointed out that, if an application of th%.\lll;e:gatu\r/e/ is to
succeed, the following element? “must \be established,
namely, that: ~ AN

(i) on thg faets aﬁéggd}, t'hipe must be

a serious questioni;o be tried by

e Court.and &,probability that the
/\P?é‘lntlff/}ﬁplica/r;t will be entitled to

£
the re\l‘levfﬁ’brayed for (in the main
y

/;;\X\\\Sllif);‘y

\ W) (i) the temporary injunction sought is

\/) necessary to prevent some

irreparable injury befalling the

sty

Plaintiff /Applicant while the main
case is still pending; and

(iiijon the balance, greater hardship
and mischief is likely to be suffered
by the Plaintiff/ Applicant if the
temporary injunction is withheld
than may be suffered by the
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Defendant/Respondent if the order
is granted.

(See also Giella vs. Cassman Brown [197/3] EA 358).
In the cases of Atilio vs. Mbowe (supra), Edu
Computres (T) Ltd vs. Tanzania Investment Bank
Ltd, Commercial Case No.38 of 2004; as well as Charles
D. Msumari & 83 Others vs. The Director General
T.H.A, Civil Case No.18 of 1997 (unreported), it was
emphasized that, the above key elements wh%g?&em

the granting of the kind of orde%;\s?ought by the
Applicants herein, must be consfd?’ered co‘?%j,l;?\\zt:i’vely and
not disjunctively. ﬁéfi\i\k |

In the instant appllc\etlon\7the Applicant has
contended that they above,r noted ‘elements exists and
laboured to demibnstrate E‘Sm On the other hand, the
Respondentzhas contended that, the Applicant has failed
to demonstrate the~eXlSénCe of such key elements. From

e A
thosé d dlchotomo&s submissions; the question that needs
to be:gcked is whether such elements have been
established by the Applicant.

It is clear, in my view, and from a general
observation of the pleadings, that, the first element which
requires that there must be a prima facie question of law
to be tried by the Court and a probability that the
Applicant will be entitled to relief in the main suit, has

been established.
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In the case of Mrao vs. First American Bank of
Kenya and Two Others [2003] KLR 125, the case
which I consider to be instructive and persuasive
regarding what a prima facie case is all about, the Court
observed that:-

“a prima facie case in a civil
application includes, but is not
confined to, a genuine and
arguable case. It is a case which,
on the material presenteﬁllte the
court a tribunal properly dl%&lng
itself will conclude that there
exists a 4rl§|\1t\ whlz\j:} has
apparently been infringed by
the opﬁte party-.as to call for
an, ex‘blanatmkﬁ\or rebuttal from
the: Iatter L (Emphasis added).

In thﬁstant application, the fact that there is
pendmg"wln Court Surt “the Commercial Cause No.27 of
2021 (and\also the Misc. Commercial Cause No.35 of
2021);2does, in my view, suffice to establish the first
element. Those pending matters have issues of law for
which parties are called up to address.

As regards the second element, as look at the
pleadings, I am of the view that, the requirement that
there must be an irreparable harm which cannot be
mitigated by damages is also satisfied. As I stated herein

above, an injunctive relief, as the one sought in this
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application, may be for a variety of reasons, including,
but not limited to prevention of interferences of some
kind, to furnish preventive relief against irreparable injury
or even need to maintain the status quo.

In this present application, the Applicant is seeking
to not only protect the suit property from being
squandered by ensuring that the stafus quo of the
property and its associated accounts .dnd business
transactions are maintained, but alsoﬁthat the@%\e is
not misused and the property is kept |n\a ‘manner that is

A\

irreversible and/or which does not allenate the owner of

the landed property.

The last point isabout«the b‘a“lignce of convenience.
In a ruling recently handed\gowri by this Court, in the
case of Afrlscan\(\;\c)niEILgctlon Company Ltd and
Another vs. “*Afrlscan T) Group Ltd and 20thers,
M|sc>r.Cpmm\eirC|al\*A‘E)/pllcatlon No. 182 of 2020,
(unffé;(\)?tbd\‘), this”Court made it clear that, the granting
of the ;[:\J{@;y;ezr's sought in an application like the present
one is also propelled by interest of justice and fairness. In
that regard, the interest of justice demands that, the
Courts should protect the oppressed or the disadvantaged
party who may stand to suffer if the orders sought are
not granted.

From the above premise, and considering that the
relief sought is an equitable relief, the interest of justice
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and fairness would demand that, this Court weighs on the
one demand against the other and determine where the
'balance of convenience' lies.

Understandably, this application arises from the
main suit, the Commercial Cause No0.27 of 2021, The
suit seeks to enforce an award obtained from an arbitral
process while this application is an interim and relates
also to the main suit and the properties that'were and are
subject to it. o ,
From that premise, I find theﬁ%{%}bniug of the
Indian Court in the case of D|rl;\Ind>é P /Ltd VS.
Maharashtra State Power Generatlon Co. Ltd, 2013

(GGLS) (AHC), quite |n,s§5uct|ve\and\p,elpful in determining

where the balance of convénjsnéé’ lies. In that case, the
Court (Charachl.ﬁ&& Sayed,,JJ) held that:

“When g?? interim measure of

| \P{otegggn is sought .... after an

7 ™ arbitral award is made but before it
i is  enforced, the measure of

Sy protection in intended to safeguard
the fruit of the proceedings until

the eventual enforcement of the

award. Here again the measure of
protection is a step in aid of
enforcement. It is intended to
ensure that enforcement of the

award results in a realisable claim
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and that the award is not rendered
illusory by dealings that would put
the subject of the award beyond
the pale of enforcement.”

In applying the concept of “balance of convenience”
the Court makes all endeavours to protect the interest of
the parties by evaluating their interests and how such are
to be affected and who will be prejudiced or suffer most.
In this instant application, I have no doubt that the
Applicant stands to suffer most if tt?e:@pgg_yers\;r"é not
granted. A W

It is from the totallty @ﬂcthe~a§3ve I-find that, the
factums of prima faaﬁeﬁgase\ grep@bb loss and injury,
and balance of conv%mencz ha\(gy been all found to be in
favour of the Applicant here:g In view of that, this Court

Ty
settles for the followmg orders:

/Q‘R\I’That the Application is hereby
//*\::-:7
T~ \%ranted.

2.¥The Respondent, its servants and

or agents is hereby barred or

restrained,  from assigning,
diminishing, transferring,
.disposing, alienating, operating or
dealing with any rentals arising
out of the suit property from any
of their bank accounts in any
Bank in Tanzania.
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