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IN THE HIGH COURT OF THE UNITED REPUBLIC OF
TANZANIA
(COMMERCIAL DIVISION)
AT MWANZA

MISC.COMMERCIAL APPL. No.01 OF 2022
(Arising from Commercial Appeal Case No.l of 2021, Original

.
SUSAN SAMSON NAKEMBETWA.......... £, APPLIGANT
T %
VERSUS ., ///////// //////
-y
IMPERIUM INSURANCE /////////// ° Ty

BROKERS CO. LIMITED ... i 42 RESPONDENT
RESOLUTION INSURANCEY 4’@%% BONDENT
.

@
Last Order: 03/06/2022 /// //////// Y
/

Date of Ruling 08/06/2022 W
L Mung?
s @ 9%
NANGEL /% //////////// N
oo gl

Wpmling 19/p, respects of an application for leave to
appe //%o the Court of&% ppeal. The same has been brought
e, s/é///gfj. ////5//(/%/(% of the Appellate Jurisdiction, Cap.141
i /,/////// 2 P , .

kK
- o
(@ % /////apphcatlon was filed by way of a chamber

ummons gipported by an affidavit of the Applicant.

o
>

\2
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_ J& . . . .
% tly, the Applicant in seeking for the following orders
of this Court:

1. That, this Court be pleased to grant the
Applicant leave to appeal to the Court of

Appeal of Tanzania against the decision in
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respect of Commercial Appeal Case No.1 of
2021 delivered by Hon. C.P Mkeha, J., on
the 23" day of February 2021 in the High
Court of Tanzania, Commercial Division, at
Mwanza on the ground that there is a points
of law fit for determination by the Court of y

o
Appeal if Tanzania to wit: ////////////
)
o That, the trial Court and the f%f/ /

////
W
/

/
/////

\\

appellate court are perverse
/%
basing on erroneous eva /on o

evidence adduced %/%e the // /
. 7

Court whzc /// i //%
/

and analysed/ s the // } s at t ///

reqzy/ /@gdams/{éf /repor% nee

/ .
of p bility. //// v

//
2. That, costs of the M tio %/ provided

/
////
// ;/ sed to grant any

o
////
// // r relie (/ /S ay deem fit and/or just.

//////
/ y % // o 98 W uncontested as no counter affidavit

\\\\

i\&&\\\\

QAN
\\\\\

L

N\

\\\\\\\\\\\\\

f"\

was i / urt. Moreover, on the date of its hearing, the
 repondt %% o up. Th g
//// Responde@% “not show up. The Applicant, however, was

\\\

_

by Learned Advocate Mr Elias Subi, holding brief
@{{/{ﬁ%{isa Chemu, learned advocate. In his submission Mr
Subi submitted that, the Application is unopposed and the
ground for which leave is sought to appeal to the Court of
Appeal of Tanzania is one worth of bringing to the attention of

the Court of Appeal as this Court and the trial Court failed to
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properly evaluate the evidence laid before them, hence, leading
to a failure of justice.

He contended, as a matter of principle, that, where there is
documentary evidence, oral evidence cannot be substituted for

it. According to Mr Subi, that fact is itself enough a pomt of law

///

worth bringing to the attention of the Court of %%eal He

submitted that, in principle granting leave tofé@ ///l to t% //ourt
O,
of Appeal is a matter which is at the 1screti// of s, Cou

W, ///////
7 0 i
provided that there is a point law whiclt W he C/ p//ﬁeal

will be invited to address. ‘%/%%j{%% //// @urbhal N.

U /////
ctlo ergy, Land

ooy
and Environment 9  Anot @//20 %/)LR 220 and the

English case of Buckle vs. %lme%/;/%] All ER. 91 and

i
ith costs.

urged this CO}// 4) gr the hé
»

As correc// //////// %%/ Mr Subi, granting of an

/ @ leave///%y//lp eal to the Court of Appeal is at the

O
dlscre% of 27-

ourtz)eave will be granted if the Applicant
b //% /ed th %here is an arguable case or where there is

0

Rattansi vs. Ministry of

\\\

\\
\\§\\\\\

a viable @nt (y/%aw or an issue of general importance. The case
_

/&// Ruta /ma C.L vs. The Advocates Committee and
7 4

C({//% ' %ﬁndo Ngalapa, Civil Application No.98 of 2010

(unreported) and British Broadcasting Corporation vs. Eric
Sikujua Ng’imaryo, Civil Appl.No.138 of 2004 are all relevant
on that.
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In this particular application, the issue which the
Applicant has brought to the attention of this Court is about
failure on the part of both the trial Court and the first appellate
Court to properly evaluate the evidence before it, thus allowing
oral evidence to substitute for documentary evidence. Mr Subi

y
has submitted that, such issue is itself a sufficient g@d which
7

o N
will entitle the Court of Appeal to 1ntervene/¢ 7 ./ed, faﬁf@//e on

the part of any Court to evaluate the evidence igid e 1t W)
7
& L de

constitute an arguable point of law for whigh the gifesition o

y > W,
Court of Appeal may be drawn //%%////;// //////// .
)

-
In view of the abovey tk 3, Cout% f%he following

iy
//ttlec{//
_
orders: ///////f W
1. Th

4
o

7
. W4
t///'
- leave to ,/eal ) ourt of
% 1 is hi ////

/ ?
e .

N

ted subject to

re ments Jgid down by the

///////// a p%riate and procedures
/ perta%o filing of an appeal at

N\

o

////////////// //////%%//@ rt of Appeal.
//////////////////// ////////2. That, costs follows the event.
/////////////// j%% It is so ordered
DAFED AT MWANZA ON THIS 08™ DAY OF JUNE,

2022.

IN. DEO JOHN NANGELA
JUDGE
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