IN THE HIGH COURT OF TANZANIA

(COMMERCIAL DIVISION)

AT DAR ES SALAAM

COMMERCIAL CASE NO 104 OF 2021
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Versus

NMB BANK PLC---u.-:-ux--.u ------------------ ansREEN
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Date of Last Order: 06" June, 2022
Date of Ruling:  30™ September, 2022

NDUNGURU, J.
This ruling is the resultof the s of préeliminary objections raised by
Mr. Malimi the I,ea'fﬁ'édf advocate representing the: Defendant herein. As it

stands, the le ne; advocate for the Plaintiff, Mr. Welwel had filed a suit

efendant for a breach of contract for sale and/or specific

‘handing over property on Plot No. 230, Block A, Mafinga
Urban Area, .L;O 128291, CT No. 2889-MBYLR, which was sold by way of

auction.

The preliminary objéctions. as raised by the learned advocate for the

Deferidant, Mr, Malimi, are as hereunder;



1. The suit'is being prémised on the dlleged breach of contract for sale
and/or specific performance for handing over ¢f propérty on Plot No.
230, Block A, Mafinga Urban Area, L.O 128291, CT. No. 2889-MBYLR.
Whereas the property is the subject of Court proceedings in Civil Appeal

No. 332 of 2017

was a subject of litigation inz@nother it which was concluded and now s in

“ivil Appéal No. 332 of 2019 and in that

regard, he adde his .:.::Q'prable court cannot entertain this suit in that

the same ma%tef".' ; being a%iit'he Court of Appeal in Iringa.

.The Ieafﬁé;d .:'.c.a';cff\f/ocated submitted furtherly that, it is clear that the
Plai‘ntiff;_';is sgeking enforcement -or rather deliverance of vacant possession of
fanded property on Piot No. 230, Block A, ‘Mafinga Urban Area, L.O No.
128291, CT No. 2889 MBYLR (Janded property) bought from a public auction

and an agreement thereto.

However, he added, the vety landed property was the subject matter of



litigation in Land Case No. 08 of 2017 (Land Case) at the High Court of
Tanzania at Iringa between Hussein Amran Kangesa T/A Kangésa
Service Station and the National Microfinance Bank Limited (wheré&on
the name was changed to- NMB Bank PIc) the Defendant in the currerit suit. In

the said litigation, he continued, the Plairtiff thereof successfully .challe’ng.ed

the auction ‘of the landed property as the High Cou

judgement declared the auction a nullity, and that th dé probérty still is

the property of the Plaintiff therein, Mr. Mallmr Proce ,_d‘e that, the Defendant

therein (NMB Bank Plc) was aggrieved: and appealed to the Court of Appeal of

Tanzania Iringa Sub Registry where it was reglstered as Civil Appeal No. 332 of

2019, the Appeal. whlch |s stlilé;?pendlng at"h , e Court of Appeal.

It is Mr. Mahml subr ssron' that the Defendant has nothing to sell to

the Plaintiff her In « nsndermg the oUtcome of the aforesaid Land Case as the

declaration to ‘be issued by this Honorable. Court such as the Defendant to
deliver vacant possession to the Plaintiff of the landed property as pleaded in

the plaint will by a riullity too.

However, Mr, Malimi concedes that the Plaintiff was not a party to the



said Land Case No. 08 of 2017, but as long as the subject matter was the
landed property purchased from the Defendant herein by way of auction, then
the Land Case binds the Plaintiff herein. The excuse brought forthwith that,
the Plaintiff had all along claimed not to be -aware of the. proceedings and

judgement in the said Land Case, plus the appeal thereof, Mr, Malimi insisted

that the proper step was for the Plaintiff to stay Wlthln the contex of the Land

Case and .of -appeal but not to open a hew suit fo r it 1’ b by.-'-'--res. judicata.

Therefore, the Plaintiff who was. a hecessary pa dkand Case ought to

have been joined or be impleaded in the proceedings before its determination,

Said Mr. Malimi as he referred thig C urt the Case of Constantine B.

Assenga vs Elizabeth Peter & 4 Othe S, Civil Appeal No. 70 of 2019,
CAT at Dar Es Salaam .(.-.Unreparted), He added that, as the Plaintiff is

interested in pursumg :ts nghts then has to seek.revision of the judgement of

the Land Case, agam Mr. Malimi referred this Court to the case of Victoria

Real Estate 'A'::_.velopment Limited vs Tanzania Investment Bank &
Others, Civil" Revnsnon No. 175 of 2015, CAT at Dar Es Salaam.

(Unreported)

Conclusively, Mr. Malimi submitted that this suit be stayed pending the

deterimination of the Civil Appeal, considering that the Plaintiff has no locus



stand to sue the Déefendant. in this suit' at hand as long as the. auction was
declared a nullity. He then answered by citing Section 8 of the -Civil Procedure
Code, Cap 33 R.E 2019 that this suit cannot be stayed as the Land Case was

already determined and the resuilts of the Civil Appeal has various possibilities

in its determination which could make this suit in hand a res.judicata, and he

Civil Appeal, then the auction will be reinstated
purchaser of the landed property or highest .bidde; "but- such eventuality

cannot be predicted by this Court ln th:s su1t “and also the extent of the

success. Even worse, |t |s th "other S|de o the coin that if the Defendant loses

the Civil Appeal which wlil ventu

. '_am.tal.n the judgement in the Land Case
0ors for the Plaintiff to eriforce its alleged claims as a
purchaserof. the landed préberty Therefore, Mr. Malimi laid his submissions by
'insisti"n'g that in \"-,/'.iew of the uncertainties. of the end result of the Civil Appeal,
to staythrs -s'uft will be an academic endeavor and will serve no practical
purpose, therefore he prays for the objections to be sustained and this suit to

be struck out with costs.

In responding to the submissions: made by the advocate for the



Defendant, Mr. Welwel the learned advocate representing the Plaintiff
submitted that, the sult filed in this Court is neither a res judicata. nor a res sub
judice. He insisted that it has not been filed pre maturely too and that it'is the
Plaintiff's case that the Defendant Is in. breach of the contract for sale by

refusing and/or neglecting to give vacant possession of thé syit property to the

Plaintiff, and that this suit seeks specific performancesof the contract 1 fer sale

and payment of damages.

ertéd this.Court to the

case of Peniel Lotta vs Gabriel Tanak & Ot.: ers [2003] TLR 312 where

the Court of Appeal had dlscussed Sect' of. the CPC and made a landmark
decision on page 319, where;.hezwent' aﬁegd and -quoted the sald decision as

follows;

“The scheme;e)f Sect/on 9, therefore, contemplates five conditions which,

7 hen. co XISZ‘.E!I?Z;‘ will bar a subsequert suit. The gond/tzons are: (1) the

atter d ectly and substantially in- Issue in the. subsequent suit must
ha v,é"'-‘ 'd’/'rea‘/y and substantially: in issue in the former suit; (7)) the former
suit.must have been between the sarhe parties or pﬁfv'f.’es- claiming under
them; (i) the parties must have litigated under the same title in the.

former suit (iv) the Court which decided the former suit must have been



competent to try the subsequent suit; and (v) the imatter in Issue must

have been heard and finally decided in the former suit,”

Mr. Welwel insisted that, the Plaintiff was hot party in the Land Case and

still it is not party to. the Civil Appeal of which it is not disputed. He added, the

of them claim litigating under the same title....” \Wheré&a

Defendant was at ; all .:materlal time operating in bad faith. Mr. Welwel added
that lt |s' b‘e;/on_d fatronale that the sale auction took place before the Land
Case was ﬂ[ed that at the time of filing, the Plaintiff was (and remams) the
owner of the Landed Property, and to that effect, the Defendant.had no title to
defend dnd therefore, it cannot be said that the Plaintiff and the Defendant
were suing under the same title as claimed by the Defendanit, whereby, when

a necessary party is not.joined, that action is unlawful, He insisted that it is



impossible to adjudge rights of the Plaintiff over the suit. property in suit in
which it was not made a party, that, such proceedings are a nullity since the
Fight to be heard is natural, inalienable and constitutionally guaranteed by

Article 13(6)(a) of the Constitution of the URT, 1977.

Mr. Welwel submitted that in preferring this PO the De ant desires to

benefit from its own wrong doing. That, it fraudulei
Case from the Plaintiff whilst fully- aware that it sold th property to the
Plaintiff well before the said land case wa's,_f-fi_.l,e_g_!',__;,ugﬁa hatthe lahd case was

incompetent ab initio-as such, he In’sisf§ t%hat thlS case is pot res judicata.

In addition to.that, Mr .-*!-'\‘/'\'lelwal_.:_.;;j_h "éléaling‘With.th‘e PO that this suit isres

sub judice/pre maturéfl__he 5 ,mitt,e-_dﬂ hat for suit to be pre mature, the

Deféndant mustsho ’;hat'zth:égg. are certain .conditions thdt the Plaintiff was

required by !awo s€on ra&ﬁfo have met. That, a suit without meeting those
pre condltronswnlbe pre mature. He added, that in the Defendant’s
submxssions there is no argument for any conditions that the Plaintiff did not
meet forthesu;t to be ripe; In the absence of those conditions, he believes
this limb of objection should be r’e_je_.cte‘d, and he referred this Court to the case
of Kawe Apartments Limited vs Exim Baik of Tanzania Limted, Land

Case No. 146 of 2020 HC, (Unreported).



Mr. Welwel continued that the pending Civil Appeal case may have
results with bearing on the Plaintiff's rights, He submitted that it is their
submission that the Plaintiff is not a party to both the preceedings in the High
Court and the pending appeal, as a result its rights cannot be affected since it

is not heard. He proceeded that, it is not argued that the Pla.i__:g__tiff Is the owner

of the landed property, therefore this suit is for sp ific perf’f';'rga % and

payment of damages, whereas both of these m tters the -éubject of

the Civil Appeal No. 332 of 2019 as the, Plaintiff isznotia party to the said

Appeal and the proceedings under it;% ‘the instant suit is- neither res

sub judice nor res judicata.

In winding up, Mr. Welwel _submittea fhat-thi’s is a fresh suit and has not

been determined by '-.a'ny court; and net an academic endeavor due te the

not a party to the proceedings forming basis of the Preliminary Objection that

they have shown the law that any proceedings purporting to determine the
Plaintiff's rights witheut jcining. the Plaintiff is a futile exercise whose outcome
s c'er'ta’in'ly a nullity, in other words where a party is condemned unheard, that

condemnation is a nullity, nothing less, nothing more, Therefore, Mr, Welwel



prays for the objections to be rejected and the Plaintiff be awarded costs of

defending these unfounded preliminary objections. raised mischievously.

In rejoinder, Mr, Malimi submitted that the Plaintiff has referred the.

relationship between the parties herein as a contractual one based on the sale

by way of public auction of the property in dispute. He ded, as :}Fhey.

08 of 2017 for being nullified, he insis-tegif-;tha:c_;;fi':_ﬂ_‘:'y_’"’-f ' 'a_“rﬁ"'s'.ari‘sin’g from that

.
R

public auction, are legally a nultityi';;;..i,gdt\ﬁi'tgg,tanding any execution of

conveyance of documents.

dispute, Wheréfé“sj;,.he’f-i%iddeé?ffhe,g,i,st of these objections is the existence of the
judgement .in Land Case No. 08 of 2017 which nullified the auction of the
landed .pr'opert_yﬁ in dispute.

In responding to this suit neither being a res judicata nor a res sub
judice, Mr, Malimi mostly reitera.ted what he had submitted in chief. He
however submitted addi.tion‘aﬂy‘ that the test is whether the clé_im in the

subsequent suit or procé@gf:ings is in fact founded upon the same cause of

10



action which was the foundation -of the former suit of proceedings. He
continued that, the cause of action in the Land Case was the dispoesal of the
le'nded property in disbute, similarly in this suit at hand that th same cause of
action is being sought"ifo be 'I_'i,tigated upon. That, they humbly. submit that the

suit be held res judicata and referred this court to this High Court ‘Case of

Felician Credo Simwela vs Quamara Massoud Battez, & Anoth

Appeal No. 10 of 2020.

The learned couinsel concluded thatsit:is..not ,Cér'reé;é; to argue that the

Land Case No. 08 of 2017 was mcompe nt a:~ ‘nltlo He also submitted that

dealt with in the Land Case These matters he said could easily been dealt by
this Court in Irmga 1t moved by the Plamttﬁ’ and not for a fresh suit and asking

the court to overio k |ts Qwn dec1slon He insisted that, this is premature

t-Irinda in the Land Case declared the conitract giving rise

because th.IS;'E ou.
I.Iltyab initio, whereas thé said decision is subject of an-appeal
WhICh is stfi't':"pendmg at the Court of Appeal of Tanzania. The learned counsel
added that the Defendant’s appeal is premised on the legality of the contract
which is also the basis of the Plaintiff’s suit in this honorable court, whereas

the Court of Appeal decides either way, parties or -any person claiming

11



litigatioh on that title will have to wait for the determination of the appeal
before initiating .any other litigation over the. said contract; and that this suiit.is
prematurely being preferred before this court hence ought to be struck out

with costs.

- After reading the submissions from both sides, the Al determinant

Indeed, the subject rhatter Jé-ﬁ*i%ﬁg_léﬁ’&@ property on Plot No. 230,

Block A, Mafinga Urbaﬁ-’ia;-Areé-,' -rL._'O 128291 CT. No. 2889-MBYLR. Whereas,
both camps an thlS suzt,do not dlspute that the Plaintiff herein had bought the
plot by way of auctron Wthh was conducted by the Defendant. Again, both
camps do not dlspute that ever sin¢e the Plaintiff bought the said plot, was
nevergl;gndeq gyer vacant possession of the same and hence this suit in this
Court. Inaddltlon to that, both camps afso do rot deny that there was.a Land
Case No. 08 of 2017 at the High Court at Iringa and the parties: were one

Hussein Amran Kangesa T/A Kangesa Service Station vs The National

Microfinance Bank Limited (whereon the name was changed to NMB Bank

12



Plc), whereas: the decision challenged thé auction done by the Defendant
therein and the Plaintiff therein was successful, Lastly, both camps do not
deny that there js a pending case at the Court of Appeal Iringa Registry, filed

by the Defendant (NMB Bank PLC).

Nevertheless, the Plaintiff insists that she. was not

rty in those

litigations and that the reliefs sought by the parties in‘tfiose Jitigations;
the reliefs she seeks in this suit at hand, a"’nq therefore the preliminary

objections as raised should be disrissed.

Procedure Code, Cap 33 R. | s Opon reading it, I-found best to

reproduce it as-here uridér. tha

"No cogf;.-i‘ffiﬁ.sha//__._(}{}anyz suit or issue in which the matter directly and

in ./'53ue /n which the matter directly and substantially in
L. lssue hasbeen directly and substantially -in issue in a former suit.
betweenthe same parties or between parties under whom. they-or any
of them clain litigating under the same title in a court competent to try
such subsequent suit or the suit in which such issue has been
subsequently raised and has been heard and finally decided by such

court.”

13



-ahother party litigating, under the same title:

Through the. captienied citation, the property on Plet No. 230, Block A,
Mafinga Urban Area, .0 128291, CT No. 2889-MBYLR is the subject matter in
the case at hand, meaning the Plaintiff seeks for vacant possession and
payment of damages for her fallure to possess the subject matter as early as
possible, and that the Plaintiff sues the Defendant because;:the latter sold to

the foriner the subject matter by way of auction,

Nevertheless, the Defendant herein had béen sued:for illegal auction by

ing‘the subject matter,

wheres the Defendant hereif lost the’ suxtand hence appealed to the Court of

Appeal of Tanzania, in the case registered é"si'.Givil Appeal: No. 332 of 2019 and
it is still pending as of now.
Moreover,:,.;;ﬁh"é". outcomesof litigations are well known, if in the said

nt loses“again, means that it-has no property to offer the

Appeal, the De_

Pla'in;éﬁ:"heré'i_ vacant: possession, but if she succeeds, means that vacant
possé"és,__ion of the subject matter could be. offered to the Plaintiff herein inter
alia.

In view of the above reasoning, I find that the best approach the

Plaintiff could have opted for, is being made part. of the litigations.specifically

the Land Case No. 08 of 2017 which was directly affecting his rights of

14



possessing the subject matter rather-than filing this suit.in this court, Whereas,
if the Plaintiff succeeds in this suit, the Defendant would have no property to:
grant vacant possession for as it stands, the decision of Land Case No. 08 of
2017 has nullified the auction and maintained that the other party to that suit
is still the rightful owner, and the appeal to that decision is still pending in the

Court of Appeal.

As it was held by my dear learned brother: Nan Ia J, in the case of

Jovet Tanzania Ltd vs Bavaria N.V i(Mi 1ercial Cause 39 of

2019) Unreported, that;

"The Petition has rather comeb fore this Court prematurely.and shauld

be struck out.”

N,ev‘erthe!é%'s, e Court that nullified the auction and restored
possession 'of the L'and.'ed Property to Hussein Amran Kangesa T/A
Kangésa Service Station, has concuirent jurisdiction with this Court. I am
mclmedtoremmd litigants that this Court being a Division of the High Court; is
just one of the several Divisions that were established to provide positive
climate of confidence to litigants. It is noted that, the Commercial Court is

intended to resolve disputes of a commercial nature expediently, effectively

and efficiently. To ‘that effect, ‘amendments. were made to the High Court

18



Registries Rules In 1999, by virtue of GN 141 -of 1999, Rule 5A of the said

Rules provides as follows: -

"There. shall .be @ Commercial Division of the High Court within the
registry at Dar es Salaam and-at any other registry or sub-registry as
may be determined by the Chief Justice in which proceea'/ngs concerning

commercial cases may be instituted.”

From the. above analysis, I am in full agreé%ént with: the learned counsel

D. B, NDUNGURU"~
JUDGE
30/09/2022
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