





did the valuation vide High Court Civil Case No. 16 of 2020 which was
decided against the said valuer confirming negligence or fraudulent
processing of the valuation report.

Beiné dissatisfied with the amount realised from the sale of the mortgaged
property, the Applicant attempted to recover the balance of money by filing
Commercial Case No. 110 of 2019 which was struck out by the Hon.
Justice S. M. Magoiga, J on the ground that leave should have been sought
by the Plaintiff before filing the suit. This application is therefore seeking the
said leave to file a suit against the Respondents for the recovery of the loan
balance remaining unpaid on the loan borrowed by the 1% Respondent.

According to the affidavit, the application is premised on the following
grounds:

1. To file a suit with the objective of recovering the actual balance left
unpaid on the decretal amount (and the Loan) and full interest thereon.

2. Fraud of the Valuer and Respondents: Who had deliberately misled the
Applicant Bank to believe that the amount that would be recoverable on
the Sale of the 3rd Party Mortgaged Property (around TZS 800 million)
would be sufficient for repayment of the borrowed amount.

3. The judgement of the previous recovery case, Commercial Case No. 53
of 2016 that was filed by the Applicant was tainted with the fraud of
the Respondents.

4. The principles of fairness, equity and natural justice.

In Respondent’s joint Counter Affidavit which was sworn by Salim M. Ratansi
it is deponed that the valuer alleged to have been submitted a wrong
valuation report was appointed by the Applicant. The Respondents blamed
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except with the leave of the court, to sue for all such reliefs, he shall
not afterward sue for any relief so omitted"”

According to the applicant, neither Commercial Case No. 53 of 2016 nor
the intended suit fall under the above provision because the previous suit
was a summary suit on foreclosure of a Third-Party Mortgage against the
third party Mortgagor who is not one of the instant Respondents. Citing
Mulla on the Code of Civil Procedure Volume 2 17'" Edition at page
156, at page 138, the Respondents submit that this rule does not produce
second suit based on a distinct cause of action. That to make the rule
applicable, the defendant must satisfy three conditions, namely

(1) The previous and second suit must arise out of the same cause
of action;

(2)  Both the suits must be between the same parties; and

(3) The earlier suit must have been decided on merit. Where there is
no evidence to show that the cause of action is the same as in the

previous suit, the subsequent suit is maintainable"

In a further attempt to distinguish the Cause of action in Commercial Case
No. 53 of 2016 from the cause of action in the intended suit, the applicant
cited the definition of cause of action given in Black's Law Dictionary 6"
Edition as; -

". the fact or facts which gives a person a right to judicial redress or
refief against another. The legal effect of an occurrence in terms of
redress to a party to the occurrence. A situation or state of facts which
would entitle party to sustain action and give him right to seek a
Jjudicial remedy in his behalf”



Basing on the above definition, the applicant argues that the cause of action
in the first suit was against the 3™ Party Mortgagor, National supplies Limited
who is not a party to this suit and therefore the intended fresh suit against
the 3 Respondents is not barred. The Applicant argues further that the
Defendant in the earlier suit was not the Borrower, and the suit was founded
on the 3rd Party Mortgage while the 1% Respondent herein is the Borrower
and the cause of action is the Loan Agreement and the claims against the 2™
and 3™ Respondents herein arise under the Director's Personal Guarantee
Agreements.

In the applicant’s view, not only is the Cause of Action in the intended suit
against the Respondents herein is totally different from that in the first suit,
Commercial Case No. 53 of 2016, but also the Defendants will be different.

It is further submissions by the applicant that Rule 2 of Order II does not
require that when several causes of action arise from one transaction the
Plaintiff should sue for all of them in one suit. The applicant supported this
assertion by Mulla on the Code of Civil Procedure 17" Edition Volume
2 at pages 137-138 where it is stated that

"if the cause of action in the subsequent suit is different from that in
the first suit, the subseguent suit is not barred".

The applicant further cited the case of Muhammad Khalil Khan versus
Mahboob Ali Mian, AIR 1949 PC 78 cited by Mulla at page 128 of his
book where according to the applicant, the Privy Council summed up the
principles underlying this rule and ruled, inter alia:

(1) The correct test in cases falling under O 2, r 2, is whether the
claim in the new suit is in fact founded upon a cause of action

distinct from that which was the foundation for the former suit.
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In Respondents’ view, since the Valuer (Property Consultancy and Services
Limited) was hired by the Applicant, the Applicant has at all times knew the
situation and was defrauding the Respondents since upon that valuation, the
Respondents' entered into a loan agreement believing the property
mortgaged will secure the loaned money upon default. They submitted that
they cannot be held responsible for the shortcomings found in such
negligence.

On another line of argument, the Respondents submitted that the loan had a
full insurance cover hence the Applicant needed to claim any loss from the
insurance company for the Respondents had been paying the insurance fees.

It is the Respondent’s plea that the application be dismissed to avoid endless
infinintum litigation since the applicant already has two suits in respect of the
same matter. According to the Respondents if the applicant is allowed to file
the suit, the Court will not have a jurisdiction to entertain it because it will be
res judicata.

By a way of rejoinder, the applicant contended that the Respondents are
misleading the court by claiming that the suit is already determined.
According to the Applicant, there has never been conclusive determination of
Applicant’s rights because Commercial Case No 53 of 2016 was between
the Applicant against the National Supplies Limited and none of the instant
Respondents were a party. It is the Applicants further submissions that even
Commercial Case No 110 of 2019 did not involve National Supplies
Limited who was the Defendant in the previous suit, and it was just struck
out whereby the Court ruled that the plaintiff/Applicant should seek leave of
the Court before filing the suit. The applicant reiterated that even the cause
of action was not the same between Commercial Case No 53 of 2016 and
the intended suit since the suit intended to be filed against the Respondents
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Financial Institutions Laws nor Bank of Tanzania regulations would allow such
a practice.

As to this litigation going on infinintum, the Applicant reiterated that this
application is for leave to file a suit against the Respondents in the High
Court in its original jurisdiction while the earlier suits Commercial Case No.
53 of 2016 was against National Supplies Limited and was based on a 3™
party mortgage and Commercial Case No. 110 of 2019 filed against the
Respondents was not determined by the Honourable Court as it was struck
out on reason that the Plaintiff (Applicant herein) should have obtained prior
leave of the Court before filing the suit.

The Respondent disputed the argument that the intended suit will be res
Jjudicata. She argued that the cause of action, issues and the parties in the
earlier Commercial Case No. 53 of 2016 are different from the intended
suit, therefore cannot in any way be said to be res judicata since the claim
and the issues in the intended suit have never heard or finally determined by
the court.

From the Affidavit, counter affidavit and parties’ submissions, there is one
issue for determination which is whether the Applicant has established
sufficient cause to warrant leave to sue the Respondents.

In addressing the above issue, it is appropriate at this point to expound the
provision of law guiding this application. The application is brought under
Rule 2 (2) of the High Court (Commercial Division Procedure) Rules,
2012 and Rule 4 of the High Court (Commercial Division) Procedure
Rules 2012 (GN 250 Of 2012) as amended by the High Court
(Commercial Division) Procedure (Amendment) Rules, 2019 (GN
107 of 2019) and Order II Rule 2 (3) and Section 95 of the Civil

Procedure Code Cap. 33 (R. E. 2019) (CPC). Rule 2 (2) of GN 250 of
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Firstly, there was a strong debate in the parties’ submissions on who
benefitted from the valuer’s misrepresentation. In my view, I don't have to
be laboured by this point. Whether the misrepresentation will benefit the
applicant, or the Respondent does not change its relevance in considering as
to whether it is a sufficient cause to warrant leave to sue or not. If the leave
is obtained, in my view, this debate can be resolved in a suite between the
parties where evidence and other particulars can be given.

Secondly, although the applicant spent a considerable time trying to
establish the cause of action in the intended suit being different from the
cause of action in the previous Commercial Case No 53 of 2021, I don't
see the relevance of doing so. It is already a finding of the Court (Hon
Magoiga J) in Commercial Case No. 110 of 2019 that the cause of action
in this suit is the same as the cause of action in the previous suit
Commercial Case No 53 of 2016 which the plaintiff cannot split into parts
so as to bring separate suits without a leave of the court. What is relevant
here is a consideration to find out whether there is sufficient cause to grant
‘the leave to sue.

Thirdly, The Respondents are of the view that the matter in the intended
suit is already settled vide Commercial Case No. 53 of 2016. However, it
is not disputed that there has not been a full recovery of the loan advanced
by the Applicant to the 1% Respondent. Further it is not disputed that this
application is prompted by the Ruling of Hon. Magoiga, J in Commercial Case
No. 110 of 2019 which was struck out for being filed without the leave of the
court as required by Order II Rule 2 (2) and (3) of the CPC and that this
application is seeking for such a leave. I don't subscribe to the Respondent’s
argument that the matter is finally determined to the extent of being res
judicata since Order II Rule 2 (2) and (3) of the CPC gives a room for
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Court; -

® The Ruling is delivered in Court this 11" Day of January 2022 in the
Presence of Yusuph Sheikh Advocate holding brief for Hamida Shekh
Advocate for the Applicant and Yusuph Shekh holding brief for
Nehemia Nkonko Advocate for the Respondents

K. T. R Mteule, J

Sgd
11/1/2022
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