IN THE HIGH COURT OF THE UNITED REPUBLIC OF
TANZANIA
(COMMERCIAL DIVISION)
AT DAR ES SALAAM
COMMERCIAL CASE NO. 66 OF 2020

YARA TANZANIA LTD.....orrneeeee eeeeeereen NRLAINTIFF
VERSUS S &
UNYIHA ASSOCIATES LTD......4 ... ..f)‘Ef,EN DANT

Date of Last Order; 01% March 2022
Date of Judgment: 01% Aprll 2022

EXPARTElJUDGMENT

NANGELA, J.,

Sex parte Judgment on a suit for recovery of

ThLZ,:I

ePIamtlffwa Company incorporated under the

fertili 1zer and) other agro-inputs, is suing the Defendant

Iaws nzanla and licensed to do business of supplying

seeking fo the following orders and reliefs:

(a) A declaration that the Defendant is
in breach of contract between the
parties herein for failure to pay the
purchase price as agreed,

(b) An order for payment of Tshs.
446,000,000/= being an outstanding
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purchase price for fertilizers supplied
to the Defendant,

(c) An order for payment of interest on
item(b) above at the commercial
rate of 25% per annum from the
date when the debt became due to
the date of judgment.

(d) Interest on the decretal sum at the
rate of 12% per annum from th
date of Judgment to the date of full
payment.

(e) General Damages for breach
contract.

(f) Cost for this su1t/‘* n

(g) Any other rehefs that th:s
honourable cou shall\;geem just
and equntable to grant

The Plaintiff’s ea_sg was»presented for filing on 6"
August, 202(}--Brieﬂy stated;the facts of this case may be
stated as‘*égg@\?mder. Sometimes in February 2015, the
PlaintifE=anteredh.into an agreement with the Defendant
Whe{rkein the\ Plaintiff was to supply a consignment of
fertilizeér-tozthe Defendant worth TZS 466,600,000/~ vide
a local purchase order (LPO) issued by the Defendants.

Under the parties’ agreement, the Defendant was
obliged to pay for the purchase price a month or four from
the date of invoice. However, in an effort to have the
monies paid, the Plaintiff, through the services of her

lawyer, sent a demand letter to the Defendant as the
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remainder for the payment. At the end of the day, the
matter ended up coming before this Court.

Following the completion of the pleadings, this suit
was scheduled, for its first pre-trial conference (PTC) which
was to take place on 23" April 2021. On that particular
date, neither the Defendant nor her Advocate attended the
first PTC. This Court re-scheduled the first PTC once again
and same was to take place on the 7" day ef\June 2021.
Even on that date, the first pre Trial conference could not
proceed due the Defendant’s absentce. | v

Acting under Rule 31 ofzthe\ﬂig;&\(iouvz';t» (Commercial
Division) Rules of Procedlre, ‘GN. No250 of 2012 as
amended by GN.107 -@201\9}\th§<\€ourt struck out the
Defendant’s written statenﬁ/{ent\of defence (WSD) and
ordered the matter, toproceed ex-parte against the

Defendant: ¥

On:'QS: “day-of October 2021, the learned counsel
= \7

for the Defendant‘appeared in Court and prayed for time to
file an@%ljcation to set aside the ex-parte order. The
prayer was granted and the said application was supposed
to be filed on or before the 25" day of October 2021 and it
was scheduled for hearing on the 8" day of November
2021.

Unfortunately, the Defendant could not comply with

the orders of this Court dated the 8" of October 2021. As
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such, on the 8" day of November 2021, this Court issued
an order of ex-parte hearing, hence, this judgment.
In the course of ex-parte hearing, this Court framed

and recorded the following issues, namely:

(@) Whether there was a valid
contract between the Plaintiff and
the Defendant

(b)  Whether the Defendant breached
the fertilizer supplying agreemenf“ ,

concluded with the plaintiffy

When the Plaintiff’s ,ecaset’-‘\Eé“ned%«.,for hearing, the

(c)  Whether the Plaintifffis entltledf’to
any relief. &

Plaintiff called one chness”“ Mr. “Januari Fabian, who

testified as Pw-1. In& h|s¢if’es£|mony in chief which was
earlier on filed |h\GOUﬁ@£§8m June, 2021, Pw-1 stated

the Piamtlff’é business, upon receipt of a local purchase
order from 'customers, the Plaintiff issues a delivery note.
He testified that, each delivery note supplied to the
Defendant was accompanied by the conditions of sale.
Pw-I told this Court that, the parties agreed
'm‘utually that, payment was to be furnished to the Bank
account of the Plaintiff, within either one month or four

months after delivery and issuance of invoice. He told this
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Court that, the payment period of each invoice was/is well
stipulated in each of the invoices showing the total amount
payable and settlement terms.

Pw-1 tendered the said local purchase orders,
delivery notes and invoices as exhibits, and these were
admitted as Exh.P-1, Exh.P-2 and Exh.P-3 (collectively).
Pw-1 further testified that, during the period from
February 2015, the Defendant issued “Various cLocal
purchase order (LPO), LPO No. 377,(382 ak:i\«%g,
testified that, in response, the(\lamtlff(supphed the
Defendant with fertilizers worth«TZSj\{I\GG,GOO 000/= as
per Exh. P-1, Exh.P-2 ard Exh P3 as**mentloned earlier

above. (/3 \\\
Pw-I further test|f|e that out of the different

Invoices which amou%vd*toﬂzs 466,000,000/- in value,

the Defendantifalled to )pay the Plaintiff for the fertilizers
supphed*»fto he{\’imﬁt justification. Despite the Plaintiff’s

remal\der

o thé Defendant to pay the outstanding
amour txt_h‘e} Defendant failed to settle the amount.

Pw-1 tendered in Court the demand letter and the
Defendant’s response' to the demand letter and these were
admitted as Exh. P-4. So far, that was the Plaintiff’s case,
and, on 24" February 2022, the Plaintiff’s learned counsel
filed closing submissions which I will also take into account
in this judgment.
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It is a cardinal principle of the law of evidence that,
he who alleges must prove. Sections 110(1), 111 and 112
of the Evidence Act, 1967, Cap.6 R.E 2019, provides as

here below:
110.-(1) Whoever desires any court
to give judgment as to any legal
right or liability dependent on the
existence of facts which he asserts

must prove that those facts exist.
111. The burden of proof ig\‘ﬁ;‘suit
proceeding lies on that{personiwho
would fail if no evic;len_ce atxall Wt}a/r,(e

given on eithe&é\i;’d\e.‘ A
112. The.burden of pro’o%/as to any

particula{r fact lies orythat person
whd\wishes_the court to believe in its

| e>§i\stence, Unléss” it is provided by
@ that ‘t‘Ee’ proof of that fact shall
lié oh~any other person.

@‘so a‘cardinal principle of law that, in civil cases,
parties \i@)\to prove their cases on the balance of
probability. See the case of Silayo vs. CRDB (1996) Ltd
[2002] 1 EA 288 (CAT) and Catherine Merema vs.
Wathigo Chacha, Civ. Appeal No0.319 of 2017
(unreported). In view of the above, the Plaintiff was made
to prove its case.

As I stated earlier, herein above, three issues were

framed and recorded for determination by this Court in
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respect of this suit at hand. To start with, the first issue is
whether there was a valid contract between the Plaintiff

and the Defendant. In this case, Pw-1 tendered various

documents in Court, one of these being local purchase
orders (LPOs) and their accompanying Invoices and
delivery notes. These were received in Court as Exh.P-1
Exh.P-2 and Exh.P-3 (collectively).

In the case of Isaka Commercial Agency Ltd vs.
Pangea Minerals Ltd, Commercial C?Q@E?.lzs*gf*%()lg
unreported), this Court defined a_purchase order;as:
( p ) “a document sent frf% a buy% to v

T T,

a seller of products with a
request to order a yparticular
& '

prod%:\t.” Q%»

One of the"(ques't‘ipnsw Which this Court asked itself

|
i,

Isaka Commercial_Agency Ltd's case (supra) this
Counﬁ%@ﬁg@e following to say:

¢y "The answer is YES, it can,

\ T
was whetherzan LPQ. can~qualify as a contract? In the

depending on the circumstances
of each case. In essence, a
purchase order only qualifies as a
legally binding contract when
accepted by the seller by way of
product transaction between the
two. So, the circumstances
pertaining to each case will
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determine whether it constitutes
a contract or not. This was stated
in the case of Sangijo Rice Millers
Co. Ltd v SM Holdings Limited
[2006] TLR 89, where this Court
held that, a purchase order,
together with the conduct of the
parties may  constitute a
contract.”

I have taken the liberty of examiping Exh».P.\:!.ﬁ xh.
P.2 and Exh.P.3 and their accompan\i’/kn/ga inv.oic‘és and
delivery notes and, they all e>2jbit that, indeed, on diverse
P e\ .
dates of February 2015 the\pantigs entered into
arrangements whereby~the Defendgnt ordered and the
Plaintiff supplied consignments offértilizer.
pp \% 1R O
In essence, looking“ at Exh.P.1, Exh.P.2 and
Exh.P.3 in the instant case, I have no flicker of doubt that
VRV 7
these documents establish that there was an offer.
Jrnan N N
accc;gted bzatheVPIaintiff and acted upon, thus creating a
binding supply agreement between the Plaintiff and the
Defendant.
According to section 3(2) of the Sale of Goods Act,

Cap.214, R.E 2019, the law states as follows:
“Where in a contract of sale the
property in the goods is transferred
from the seller to the buyer, the
contract is called a sale, but where
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the transfer of the property in
goods is to take place at a future
date or subject to some conditions
to be fulfilled after the transfer, the
contract is called an agreement to
sell.”

In this case, the available documentary evidence
tendered before this Court provide a sufficient proof that
the parties herein had a business relationship epnstituting a
contract of supply. The Exhibits indicgt?é“that, th%;efders
were placed, invoices were raised ané\deTi‘Vgry notices
were received indicating that/fgewl;\e}gﬁnndaétf received the
supplies. In view of sucHoundidputed &vidence the first
issue in the aﬁrmativé\*Tr;:\is\to say there was a valid

agreement between the pafties.

The secong\\géu;Vv\%%‘:J

“Whether the Defendant breached

the fertilizer supplying agreement
Q concluded with the plaintiff.
Indlawy/each party to a contract is expected to fulfill

!
his or her obligations under that contract. In Simon

Kichele Chacha vs. Aveline M. Kilawe, Civil Appeal
No.160 of 2018 (unreported), the Court of Appeal of

Tanzania was of the view that:

“It is settled law that parties are
bound by the agreements they
freely entered into and this is the
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cardinal principle of the law of
contract. That is, there should be a
sanctity of the contract as lucidly
stated in Abualy Alibhai Azizi v.
Bhatia Brothers Ltd [2000] T.L.R
288 at page 289 thus: - 'The
principle of sanctity of contract is
consistently reluctant to admit
excuses for  non-performance
where there is no incapacity, no
fraud (actual or constructive)“or

. . AN
misrepresentation, and no principle
of public policy prohibiting
enforcement.” \(‘;{_ %

This is as well evident from sé%ion 3‘{7}1 (1) of the Law

of Contract Act, Cap.345 R.E 2019 which provides that:
a ™ TN

“The parties to a contract must
a T X

perform their respective promises,
a . Xl

unless such performance is
- AnN

dispensed with or excused under

K wor

O\ the p%ions of this Act or of any
Lother law.”

[fAs itmmaytt_fp observed here above, each party is
entitls% to p%rfect performance of the terms agreed which
terms, as in this case, include full payment for what was
supplied by the Plaintiff to the Defendant. Failure on the
Defendant to pay for what was supplied timely or as
agreed will definitely constitute an outright breach of the
contract.

In this suit at hand, Pw-1 did indicate that, upon

receipt of local purchase order from the customer, the
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Plaintiff issued delivery notes upon delivery of the ordered
products ex-factory and each delivery note had a condition
of sale under leaf outlining the terms and conditions of
- sale,

According to item 3:2 of the condition of sale, it was
provided that payment of price and VAT shall be in
accordance with the terms agreed upon by the parties. In
this case the parties were in a mutual agreement. that
payments were to be paid into the Ba‘r’”l\bAccounts,,,o " the
Plaintiff within either one month et four meﬁthJS/after the
delivery and issuance of invoice:

Apparently, from the. evidence—adduced by the
Plaintiff, it was made(/éié"ar thaht%ﬁlaintiff did discharge
its obligations by, supplyinéxfertilizers to the Defendant
upon orders é{ﬁ‘d raised~—corresponding invoices. The
Defendant K’fﬁ;é\fefombgs supposed to reciprocate by way
of effecting a\?iﬁénts as agreed but did not pay for the
products stl\_plied despite there being evidence of such
supply‘\i\n:_'gpae form of the delivery notes attached to
Exhibits P.1, P.2 and P.3.

It was also the evidence of Pw-1, received as Exh.P4
(Demand letter) that, despite such demand for payment
and Defendant’'s promise to settle the outstanding
amounts, the Defendant did not discharge its obligation of
paying for all the consignment of fertilizers supplied. All
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these prove that, there was breach of the contract of
supply and, the second issue, is therefore responded to in
the affirmative.

The last issue was in respect of the kind of reliefs the
parties are entitled to. As regard that issue, the Plaintiff is
claiming for a specific relief in form of payment of TZS
446,000,000/= being the outstanding amount for the
fertilizers supplied to the Defendant. These specific claims
were fully pleaded and proved by the Plainfcifva as
demonstrated herein above. Thet Plaintiff; is;)/therefore,
entitled.

There is, as well, a claim %?Wemsts at commercial
rate of 25% running ffom thevdue date of judgment and
interest on the decretal sﬂ/r{n running from the date of
judgment to the date ofifull/settlement of the debt. The
Plaintiff is/al@a§king f‘cgr;payment of general damages and
costs as«wellxaé%ﬁ*éther relief which this Court may be
pleaic\ed to :?grant.

I@general damages need to be only pleaded but
there is no need for proof thereof unlike a claim for specific
damages. If the Plaintiff merely avers that he suffered
general damages that averment will suffices. See the cases
of Cooper Motor Corporation Ltd vs. Moshi/Arusha
Occupation Health Services [1990] TLR 96 and
Fredrick Wanjara, M/S Akamba Public Road Service
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Limited A.K.A Akamba Bus Service vs. Zawadi Juma
Mruma, Civil Appeal No. 80 of 2009 CAT (Unreported).
However, assessment of the quantum to be paid as general
damages is left to the discretion of the Court.

Based on the facts adduced and the evidence availed
to the Court by the Plaintiff, it is clear that the Plaintiff has

managed to prove its case to the required standards, i.e.,

is entered in favour of the Plaintiff as foNs tha\/)
g\ &
1. The Defendant“breached;ithe
AN

contract b‘etweejn% thé
i \\ S 4w

Defendant, andwthe Plaintiff

dueZto failure.on tié part of

on the balance of probability and, in view of’{}fat de}\ent

the Defehdant,fo pay the
_ agreed Kgg;chase price of the
fertilizer consignment supplied
by thé Plaintiff;
2. The Defendant is hereby
ordered to pay Tshs.
446,000,000/= being the
sum for outstanding purchase

price of the fertilizer
consignment supplied by the
Plaintiff as per invoices raised
by the Plaintiff.

3. The Defendant shall pay
interest at a commercial rate
of 14% on the outstanding
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