IN THE HIGH COURT OF THE UNITED REPUBLIC OF
TANZANIA
(COMMERCIAL DIVISION)
AT DAR-ES-SALAAM
Misc. Commercial Cause
"~ No.28 of 2021

WINDING UP PETITION
(Pursuant to Section 281(1) of the Companies Act,
2002 (Cap.212 RE 2002)

IN THE MATTER OF THE COMPANII%\\ACT

AND
IN THE MATTER OF HAKAM INVEST MENT LIMITED

BErWE‘ENig\(

RED DOT DISTRIBUTION LI‘MKQE Yoseeraernenn PETITIONER

f ERSUS\
AN
HAKAM INVESTVENTsMMITEDY . cvvcesveceee RESPONDENT

Last Order: 157 Decembef2021
RULING: 25TUMARCH 2022\%,9

NA@;::,:

ThisZrlling results from a preliminary objection

raised by the Resbondent against this Petition for a
winding up order of the Court. The objection raised by
the Respondent was to the effect that:

“The Petitioner's counter affidavit
fled on 1% July 2021 departs
from the winding up petition and,
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thus, violates the rules of
pleading as it contains new
allegation of fact andfor new
ground of claim contrary to laws
governing pleadings.”

On the 18" November 2021, the learned counsels
for the parties appeared before me. The Petitioner
enjoyed the services of learned advocates Mr Nicholas
Kahoza and Ms Shakila Ally, while the lez;?hed advocate

Mr Kamazima Iddi, appeared for the Rés\ﬁfa‘?ﬁde&//
N

On that material date, it Was agréed that the
preliminary objection be dlsposg\d\c?ﬁ\ﬂnyl\way of filing
written submissions. A.filing schedule was given and the
. parties duly fi Ied their subm|55|ons on time. I will give
such submissionsa q\wck $<u/m\mary and finally analyse the

AN
merit or otherwise ofthe preliminary objection.

Submijtting lnxsupporc of the objection, Mr
KaT%’T’m:al\sgbn{gted that, the Winding-up Petition filed
before this G;ourt arises from a claim of an outstanding
amountmof’/‘/{/money, equal to US$ 92,745.28. He
submitted that, on 21% June 2021, the Respondent filed
an affidavit in opposition as per Rule 106 (1) of the
Companies (Insolvency) Rules 2005 claiming to have
paid a total of US$ 349,033.52 and not US$

258,000.00 as alleged by the Petitioner and that, the
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only outstanding amount is only US$ 9,033.52, which,
subject to proof, will be paid.

Mr Kamazima submitted that, the counter affidavit
filed in response to the affidavit in opposition filed by the
Respondent, failed to adhere to what was pleaded in the
Winding up Petition and the verifying affidavit, because
the Petitioner introduced new allegations of facts and /or
new grounds of claim in paragraphs 4, 5, %\*8, 9, 10 and
11 of that counter affidavit. A

It was under those ciréu\mstances"that, the
Respondent raised an obj,eéé?o\ﬁ\c}é’r@ndgmg that, the
Petitioner has adducedk“éf\;ii‘dgnce which™is inconsistent
with the facts pleaded in ;he \gi_nding up petition and
prejudiced the Respondenés\\%lefence because the latter
is deprived .of the o;Bortunity to challenge those new
facts. | »

Submitti Jf;%aﬁ“the status of a counter affidavit as
partC)f the péad\?ngs, Mr Kamazima contended that, it is
trite I‘a\a\@@%’parties are bound by their pleadings and no
departure from them is permissible, except by way of
amendments. He contended that, the pending
proceedings in Court are insolvency proceedings
governed by the Companies (Insolvency) Rules
2005, GN.43 of 2005. He observed that, under Rule

455 of the said GN 43 of 2005, it is provided that:
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“The Civil Procedure Code applied
to insolvency proceedings in the
High Court and Resident
Magistrate Court, in either case,
with any necessary modifications.”

Mr Kamazima submitted that, since the Civil
Procedure Code, Cap.33 R.E 2019 applies in such
proceedings; Order VI Rule 7 prohibits a departure in the

pleadings by providing that: o
“No pleading shall, exceptg\‘b““y\way
of amendment, raise\ any, “new

A~
ground of clalmworwcontaINny
allegatnon/{a\ct mconsusten? with

the p‘%"\??‘ous plea;Tr‘:as of the
party@ac\upﬁ?theéame."

He submitted, in>view/6f what he raised in the

N g
notice of eb]ectlon i.e., the Petitioner’s affidavit filed to
counter the affi da@ opposntlon has raised new grounds
and' 6r is’i mcns@ent with the previous pleading (winding
up pet,t\ihti(irl);; then this Court should struck out such
affidavit-from its record.

To support that position, he relied on the decision
of the Court of Appeal in the case of James Funke
Gwagilo vs. Attorney General [2004] TLR 161 and the
decision of this Court (Land Division) in the case of Saleh
Hamis Lufedha vs. TANESCO, Land Case No.158 of

2017 (unreported).
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Mr Kamazima submitted further that, the
Petitioner’s counter affidavit was a third pleading
following the Petition for winding up, the Affidavit in
opposition and, thus, the last pleading to be filed by the
parties. He contended that, since the Respondent will not
have an opportunity to controvert the said counter-

affidavit, that fact will occasion a miscarriage of justice as
O\

the Respondent will not be able to marshal>evidence in

defence of his case. W
Besides, Mr Kamazima sfrbmitted that” in all

pleadings, parties are oblig‘é;aﬁto»;\d\b;\rg; to what is

\
contained in the pleading;{” t%is_ being a position reiterated

by the Court of (Aﬁgﬂ &l\n\ the "case of Charles
RichardKombeft\;!\aQtildigg vS. Evarani Mutungi &
2 Others, Civil App:No:38-of 2012 (CTA) (unreported).
He contend@hat, th%, é&Vidence adduced in Court should
not /Beat\variance with the pleadings as such
inconsistency will’not be tolerated.

Twék up his position, he also relied on the
decision of this Court (Mgonya, J) in African Banking
Corporation vs. Sekela Brown Mwakasege, Civil
Appeal No.127 of 2017, (HC) (unreported). With all such
submission, Mr Kamazima urged this Court to struck off

or expunge the counter-affidavit from the record.
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Responding to the submission from the learned
counsel for the Respondent, the learned counsel for the
Petitioner submitted that, the provision of Order VI rule 7
of the CPC does not apply to this petition. He submitted
that, a counter-affidavit is not a pleading. He
acknowledges, however, the Civil Procedure Code, Cap.33
R.E 2019 does apply to insolvency proceedings.

He contended, however, that, accord<i:n\c_:jxto Order VI
rule 1, pleadings are defined to |nclude those under/Order
VIIT Rule 3, i.e., set-off, count‘rkclmm andwreply to

NV

written statement of defence\.He\érgued that, the

counter affidavit is not th Flc—?d ; eferred to
unter affidavit i amog ings referr
o NN N

under Order VI Rule(7 of the.CPE;

e referred this Court to its

A Kharafi & Sons Ltd vs.
AN NN

National. Constructlon Council and Others, Misc.

Com --;-Cg\s\e No.221 of 2016 (unreported) where this

Couirt @that‘:
\‘,\/ “It follows then, a petition filed

under Rule 5 and 6 of the
Arbitration Rules in order to set

To support~his pesition,

own deC|S|0n ln thecase-of.

aside or remit an arbitral award is
not a suit but rather an
application. Therefore, Order VI
Rule 14 of the Act is not
applicable to Petitions filed under
the arbitration Act. I therefore find
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this preliminary objection to have
no merit and I proceed to dismiss
it.”

Relying on the above, he contended that, the
Petition for winding up of a Company is not a suit but
rather an application, and this is supported by section 281
(1) of the Companies Act.

He argued that, the Petition filed under the Act is
not a suit but rather an application and;-as such;\tb}txfact
ousts the applicability of the provisions b{\(}re{yi rule 7
of the Civil Procedure Code. He-furtherreliéd on the case
of Tanzania Cotton Mgfﬁet;ﬁ\;\Bbard» vs. Cogecot
Cotton Company S,A[2004] 'FLF‘{\1\1>3 and distinguished
the cases cited by t(\e Re§ﬁ3ndent for the reasons that,
the current /Titt'er\is é{e;tijlgn and not a suit /civil case.
He contendfd‘tihat a petj;/i,on is not a pleading.

Thg\ Iearr%eLd:cgur’iisel for the Petitioner has made
refer@te\othgy cases which I see no point in referring
to Ehem\&ajr/e.- At the end, he urged this Court to overrule
the objection with costs. In a swift rejoinder submission,
the Respondent submitted that, the Petitioner has not
disputed the fact that there are inconsistencies between
the Petition and the counter affidavit.

Mr Kamazima contended that, the submission by
the learned counsel for the Petitioner, that, a Petition is

not a pleading, is a misconceived idea. He submitted that,
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in practice, applications, like other civil proceedings, are
instituted and defended by pleadings of various nature
and form. He contended, and by analogy, referring to
section 77 of the Law of Marriage Act, Cap.29 R.E 2019,
that, proceedings under that law are instituted by way of
Petitions and under the Law of Marriage (Matrimonial
Proceedings) Rules, the terms “Pleadings” is defined to
mean “a petition, an answer to petition or f%\ply".

Besides, he reiterated his earhé';\:s“nbmlss:@//gﬁat
Rule 455 of the Insolvency RuleSNGN 43>of"‘2005 does
allows the CPC to apply in msolven‘cy\\prgceedlngs He
contended, therefore, that’\%rde?}\v‘;wﬁfj\le 1 of the Code
will apply with necéssary f,mc\JEIﬁcatlons to include an
affidavit as partof \the %&dings provided that, their
purpose is to.be ‘used for?.if;,stitution of proceedings or
putting u;J*@fence as, ﬁér the law. He relied on the case
of Mbeya-RuKwa Auto Parts and Transport Ltd vs.
Jestina Geogge Mwakyoma [2003] TLR, 251 at page

266 where-the Court of Appeal stated that:

“.... Pleadings by affidavits are
supposed to be complete with the
Applicant’s reply, if any, to the
Respondent’'s  counter-affidavit.
There should normally be no reply
to a reply for the applicant, being
entitled to the last word, would
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then have to reply to the reply to
the reply.... In the light of the
fore going, we make the following
orders. First, the three affidavits
just referred to are expunged
from and cease to be part of the
record.”

Taking the cue from the above, Mr Kamazima urged
this Court to make a finding that, the afﬁdéi\}t\ﬁled by the
arw . s/:\ \ . :
Petitioner violated the laws governing>pleadings” by

g\‘l\;>>\\/

departing from the Petition for windin nd-deserves

p’a

to be expunged and cease to ‘@E‘p‘a,r;%}g’ti}érecord of this
Court. He therefore urgéid\tr%:rt? to uphold the
objection with costs.

I have carefully ‘Onsidsfed the above rival
submissions,-The issue foi“determination is whether the
preliminany‘/g\\bj/e\ctior%\as’?any merit in it.

Inthe firét place, and from the look of things, it is
clear, to me,\as observed by the Respondent’s counsel in
his submissions, that, the Petitioner’s legal counsel does
not dispute that the affidavit filed in reply to the one
constituting the answer to the Petition by the
Respondent, contains facts which were not contemplated
in the Petition and, for which the Respondent will have no
other room to make any response meant to controvert

such facts.

Page 9 of 15



Secondly, it is also a fact that, the learned counsel
for the Petitioner does admit, according to Rule 455 of
the Companies (Insolvency) Rules 2005, GN.43 of
2005, that, the rule does provide for the applicability of
the Civil Procedure Code (CPC) Cap.33 R.E 2019 to
insolvency proceedings. That, indeed, is a palpable fact
observed from the Rules themselves.

That being the case, and taking intg\account that
the affidavit filed by the Petitioner,%tqté‘;gu;sf{)ﬁat
follows is: whether such \>affidavit,~~is in
contravention of Order VI 'ﬁm\‘e‘ﬂ«oj}‘thq}CPC or not.
Alongside that issue, is thHe questioh.regarding: whether
such affidavit and/the petition” in general, falls
under what constitute “pl/éadings".

In hig—-submissjon;—the learned counsel for the
Petitioner I*g;\ ubmit}é@ that, the Petition is a mere
“application”™and s ot a civil suit so to speak for which
the, €PC provisions would strictly apply and, as such, the
affidavit filed-by the Petitioner is not a “pleading” because
Order VI rule 1 defines pleadings to mean a Plaint and a
written statement of defence and all other subsequent
pleadings filed under Order VIII Rule 13 which are “set-
off, counter-claim and reply to written statement of
defence”.
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According to the Black’s Law Dictionary, 7" Edition,
at page 1173, the term pleading is defined as:

“a formal document in which a
party to a legal proceeding
(especially a civil lawsuit) sets
forth or responds to allegations,
claims, denials or defences.”

The definition also includes a supplementary pleading
which refers to: L

‘a pleading that either %F%tsfa
defect or addresseg*:facts arising
since the (earller-\glsg?glgg was
filed.’ '

From these deF nltlons I\do noP have any doubt in

holding that even a{\ldawt or a counter affidavit, a
petition or an aﬁswer to a-petltlon a plaint or a written
statement”c?"d\efen%eyfcounter claim or a reply to, will

.

all form»whatv'the-law’regards as pleadings. Having held

as (such, the‘nex,t question is: whether the affidavit
whiéh\vggs; filed by the Petitioner and which
introducéé new facts not contemplated eatrlier in
the Petition is in contravention of Order VI Rule 7
of the CPC or not.

In principle, parties are bound by their pleadings.
There is a plethora of cases which have emphasized in
that principle. See for instance the cases of Blay vs.

Pollard & Morris [1930]1K.B.682; Nkulabo vs.
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Kibirige [1973] EA, 112, Peter Ng'omango vs. AG,
Civil. App. No.214 of 2011, Sean Tan Tours Ltd vs.
The Catholic Diocese of Mbulu, Civil Appeal No.78 of
2012 (Unreported); James Funge Gwagilo vs. the AG
[2004] TLR 161 and Yara Tanzania Ltd vs. Aloyce
Msemwa and 2 Others, Commercial Case No.2 of 2013
(Unreported).

In the case of James Funge Gwag(l\vs the AG

supra), the Court of Appeal of Tanzaniazwas ‘ef\a’clear
(supra) PP \> Q/

view that:

“The function ‘o \\e»plead ng s is

to give notlce\gf the case*whtch

has {9 be metyA party must so

e t

state\ his ¢as e\thathis opponen

< will notsbe taken by surprise. It is
o

also’to défife with precision the

matters,/on which parties differ
Qﬁd“points on which they agree,
thereby to identify with clarity the
issues on which the Court will be
called upon to decide.”

According to Order VI rule 7 of the Civil Procedure

Code, Cap.33 R.E 2019, the law provides that,
“No pleading shall, except by way
of amendment, raise any new

ground of claim or contain any
allegation of fact inconsistent

with the previous pleadings of
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the party pleading the same.”
(Emphasis added).

As we noted herein and, as undisputed by the
learned counsel for the Petitioner, Rule 455 of the
Companies (Insolvency) Rules 2005, GN.43 of
2005 does provide that the Civil Procedure Code (CPC)
Cap.33 R.E 2019 will apply to insolvency proceedings.
Since that is the position, and given that)\the affidavit
filed by the Petitioner falls within the"‘deﬂnitibn\{)ﬂ/ﬁhat
constitute pleadings generally, and; consideringsthe fact
that the said affidavit is inConsistent with the facts

S N\ W
disclosed in the Petition @nd has\introduced new facts
altogether, then, Order’ﬁf“ Rules2will*écome into play.

It is cIear,,is stateﬂ#"*\by\lvlr Kamazima that, the

Respondent hag;ho ott%(;@g[/n)to respond to those facts.
The case oﬁli\eya-kukwa Auto Parts and Transport
Ltd vs-Jestina-George Mwakyoma [2003] TLR, 251,
cited by Mramazima is therefore quite relevant on that
poiht\. \

And; if the Respondent does not have an
opportunity to offer a response to those facts, continuing
with a blind eye regarding what he Petitioner did will
amount to perpetuating an injustice, a fact which this
Court will not be ready to do.

In view of the above observations, to some extent
the preliminary objection has merit. I say to some extent
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because one has to determine what will remain of the
affidavit if the offending paragraphs which seem to be
introducing new facts which are inconsistent with those in
the Petition are expunged. The relevant paragraphs
according to Mr Kamazima’s submissions are paragraphs
4 to 11. If these are expunged as submitted, will the
affidavit still remain intact?

In my view, even if these paragraph(é}4§tg 11 of the

counter affidavit are expunged fror%%t‘he affidavit as

proposed, and the affidavit is left Wit 4 ph,r;z:;B\ﬁs 1, 2,3

and 12 and 13, it is my conSidered&f nding that, the

A<

affidavit can still stand and\suppomK)e éﬁpl:catlon as the

¥

rest of the remalnlng{ Paragraphs.stand intact.
This Court, t\‘fh refore?}settles for the following

orders:

o N -@,3-<afﬁda it filed by the Petitioner in

BN response to the affidavit filed in
answer to the Petition are herby
expunged from the said affidavit.
2. That, although the said
paragraphs 4 to 11 are
expunged, still the remaining
paragraphs 1, 2, 3, 12 and 13,
can still make the affidavit to be
relied upon without having it
expunged in its entirety as the
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