IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(COMMERCIAL DEIVISION)
AT DAR ES SALAAM

MISC. COMMERCIAL APPLICATION NO. 123 OF 2022

(Arising from Misc. Commercial Cause No. 61 of 2021, and in connection with
Winding up Petition No. 38 of 2021, and Misc. Application No, 181 of 2021)

GOLD AFRICA LIMITED ...couvuvsssessurassesssssvasasersnisnssss APPLICANT
VERSUS
REEF GOLD LIMITED ...covueversasevsssseanens SR RESPONDENT

" RULING

Date of Last Order: 13/02/2023
Date of ruling: 02/03/2023

AGATHO, J.:

The Applicant’s application for leave to appea] to the Court oflAislpeal
met with the Preliminary ObJectlons on points of law from the
Respondent. The latter having been served with the apphcants
applicationfiled two POs on point of law. The first PO that the applicants
application fqr leave is time barred. And second, the application is an

abuse. of .court process as the order given is not appealable.

On the date fixed for hearing of the POs both parties were under legal
representation.' Mr. Killey Mwitasi appeared for the Applicant and Mr.
Mutakyamirwa Philemon represented thé'Respéndent. 'The- P*Os were
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heard orally. The parties also filed their "skeleton_arguments as per the
HCCD Procedure Rules of 2012 asamended in 2019 to spare the Court
from lengthy oraj submissions of thle' parties. As us_g__al the Respondent
counsel who raised POs broke_' theAi‘ce by submitting in support of the
POs and he began with the 1% PO that the Applica_nt’s application is time
barred. He referred to the CAT ru‘eb _-eryfised edition_ 261-9 par‘tic‘u.léi'iy
Rule 45 (a) providing for the time;:" .!i.mi_t to file an-application for !e'éve_»'to
the CAT wﬁ'ich is 30 days. It was ’his;content_ion that ffone read M'="
Commercial Application No..123 of 2022 the Appli_cant‘-has.combined
numerous orders of the-Court 'which’-w'ere fgijv'eni-in diffétent. dates--an‘d
year. To beg_in:.with", this ap'plicatioh';al_jisé'sv' ﬂ_:bm Misc;...iCo:j'ryiﬁ'lerc-jélicause
No. 61 of 2021 in connéction with‘-‘,»;l'\.’md_in'g Up-Petition No. 38 of 2021
and Misc. Civil Apblicaﬁbn ,Né. 181 of 2021. ThoApphcant d_id' not end
there -in his affidavit in* s;ljpport of"cha'mber'»-’éummohsﬂ'.the' :Ap;pﬁc'ant
alluded at paragraph 15 that she' has al'ready‘._initiate'dfa'rjpeél prd?ﬁéSSj by
filing notice of appeal and ;writing;,.;th_rgge I,ette'ﬁ_s;{jn .:resp:e'i'ct; 'o_f-l th}ee
matters which '"fa;:tual related'-that:is_.. winding up »rﬁetifion Né. 380f Zoésll;.-
‘Misc. Commerd'aﬁl’Causé':'.No..,61, ‘of 20)] andMC“ :Civil; =:~A-:;51‘3'Ii'catic:.n: No.
181 Of 2021 wiiich were atn’;enciédffb\,f}; the ';ame- H,o_'n i Mago'ga,J The
said letters :-'eque‘sted_' for certified ~."cc¥3jz§ie'5"of-,.tl_:ze;-pr:o.ceesji:hgé;-_.s'_fulings,

orders, and- court -records. for ,purp"o's_e of preparing ‘r_‘ecqétdx'c')?"appea!;.
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Therefore, if one reads para 15, and also reading the caption of Misc.
Ci.vil Applicationﬁ No. 'j123' Qf 2022. it can e._asilyu be r‘ioted thalit the Applicant
is appl‘ying fof leave td cha‘llenge -t'h_reé brdéfs_ of the Cdurt which‘were
given in vérious dates and ye'ar.“ The( -wiﬁding peﬁtion was issued
- sometirnes in 2021. And thué, by combining the three orders in
application tie Applicant is out of ~tim4_a.»acc0'rdirig" _to.-the,'res_'pon?:ient’s-
counsel.- The 30 days if courited cén- only. acéon'im,odate Misc.
Commercial Cause No, 61 of 2021.It'Cérﬂmotacf'commodate orders given
in winding up petition No. 38 of ..2_021,,,‘and Misc.., Civil Appglication No. 181
of 2021... Mr. Mutakyamirwa said in. that- regafd -.‘the Applicant’s
applicaticn is time barred. .

: ’!r.v' Mw’i_t'asiﬂ' apposed the' 1% PO by submitting thé‘t having "I"wea'r_-'d'cf what
the counsel for Résbond'ent has submittad, that his PO' is devoid of merit
and does not suit to be a PO as such He submitted: thit that they filed
skeleton arguments and prayéd to adob‘i as whole as pdrt of his ‘oral
subrmission to”d_'is'cre‘dit the PO. He 'a»iéo said in the ske!etbn argufnents
he adc-zpte:d“the -é‘mdavit;and reply to _fhe counter affidavit.

The Counsel for the Applicant was of the view that generally the POs
raised is-nothiing but intended to confusé the course of justice. To start

with' thee first PO, -the Respondent admit that the applicstion for leave is



to be filed within 30 days from. the date the impugned decision was
deliv'e're'd."' He argued that “in the chémber summdhé- they - stated
cIearIythat they intend to appeal agdmst the order by Hon. Magonga J.
given on 17/06/2022 in MISC Fommeraal .Cause No. 61 of 2021. They
have not mentioned any other order ;:xcept that one only.

He.Sfi;bmittéd that the é‘ppééi to the tﬁcurt’ of Appea!"'Sta.rts‘ wilth the
notice of app‘.e’al indiCating' the ordér 'yqu' Want to Aappeﬁa‘! a‘_g;ainst. Mr
Mwitasi " also referred to. their sthottihg afﬁdé’vit annexture G190 in
paragraph 15 of the affidavit, thére ié a rl‘otice of-appveal which indicates
what they inténd'to appea’t 'agaihs‘t. It i§ 'the ordet of Hon. MagOiga, ],
dated :17/06/2022. He fuhther s_uhm_itted that the- pres_éht application
was ﬁtéd on 15/07/2022 under the,.@!e\ Honic Fi .—i’!aingfnowiidaw the-filing
was aonn on 1’%/07/207? He orotostﬂd t' at. thc Reoporfknm ‘mm'*tw 4
that because the Applicant’s affi davu is tich of mformatl on then |t 5 Out
of time. Mr. -»Mwitasi went-on submitting that -in this case in .v\/hi.c_h the
impugned decisicn they intend to. appeal against, th@ dppeal to . the
.Fotlrt of App&a1 under rule- 9(~ of Lhn CAT Rulcs lt provldec for - all
c’orurm'ﬂh r'o.:e.suar\, for-the wui of i‘n‘ﬂ:}. tmdr:rcta i the.rv,;.at}‘z;"ffﬁof
the matter. He was of the vie-w t_hat !.:\_lhat ig included.;-iﬁ the & viuwt is

information that will help-thae Court of Appeal to. Lnderst:md the rmt er.



He opined that rf such detall is not rnrluded the appeal will be struck
out. In his attempt to drscredlt the Recpondent PO, Mr. Mwitasi- argued
that the Applrcant mtends to make the record of .appeal from record of
Misc. Commercral Cause No. 61 and wmdrng up petltlon No 38 of 2021,
and Misc. C|V|I App.lcatron I\.o 181 of 2021 At page 7 of the |mpugned
ruling the cases: st;ated .have been mentloned.ther;em." ?Fhroughout the
proceedings and the strbntidsiohs \Nere part of cdntenti;on. He fiercely
argued that they have m_ehtioned thern_heCause' they will Afeat_ure in'_t-he
record ior appe‘a_l;.-' He prayed that they‘be recordé‘&i that. they a're dea_li_ng
_with‘the» PO. TI*-rerefor.e th‘e-.cubm:ss.on oy the Re*-‘pondent counser that
guoted Magorga J.- sayrnq that he 'is the. rrght perso*r to ropr en.t
sh0u_l_d_,; not form part of;,_th_e__sr.lbmissioh tg,:supp.ort the PO beeau;se.that
gdestg: the ‘merit. 4e suggested' thatthat .should,be the;matter to -,'b_e_'

decided by the, Court of Appeal.:.

M. M'UtakyZa mirwa made &-brief rejoinder that an appeal I a Creature of
statute. He Optn‘ed ‘that ' when ‘one c’bm'br"ne"s vari"du‘s'z"f'cir'rjje‘r°s of the court
theh"-“"s/ he- mv:tes the Court “of ﬁppeal tO‘-"'-'do “ ‘r’e\ﬁ"’si’dh The courisel
cubm:‘ted that they will comblhe th" wmdrr,g up ,)etrtron No. 36-of 2021,
Mrsc Commercial Cause No. 61 of- 7021 dr‘d Mlsc Civii Apphmtro*r r\d

181 of2021, to him that is-not ‘appe‘.al., it is revr_s:_on.-:/?\n appeal deals:



specifically with a certain order or decree. That is the centre of the
Respondent’s'argumen't "chat the Ap'pl'ice;n't’s éﬁ.piicatiorl‘ is an-- 'abﬁs&e‘df
court process. Mr. Mutakyamlrwa ~,ubmﬂ:ted that thlS court is not a
rubber stamp that if a pc.rty has filed notlce of appeal then this court |
shou!d sirnply grant the leave. The FO can be ral..ed and the court can
dutﬁrm.np it. - Jc'ed that, the r‘hamb*‘r sun*monf cannot be rec.d in
isolation of- the affi da\"t Tr one looks at the C hambers suramons and the
an‘" davﬂ. partlcularly p'—iragfavh 4, 3‘“ and 16 you will notlu t"ra‘r the
Appllcant mtends.._to challenge three -c-_r,rders of the Coun:-..Tna_t is why
they-.;are-» inform.%hg tﬁe court the apg!icétio_ﬁ ~i'sjtim_e_-vbarr_-_ed;._.And the
cou,nsérhas,ac‘c_ua_lly__;admitfed -that W’hen you».-ﬁ!é the. record of appeal
that *my will.cemnbine all record l‘hdt is wmdmg up patition: No. 38 of
2021,7 .ISC..C n'nercm! Cauce Nu 614 fZ -arid Misc. i,lvil,App‘rv*«’tmr--.
No. 181 of 2021. That is. whcre lhe CAT can exercuce the rowcna*y
powers but: nﬁt appellato poOWers wh:rh are ilrr'gtecl In such Puhm.ﬁzc
the applic rmi L_O.LII‘ISEE is supporting bu,lr sec ond PO In tl"ul :egdrd he
prayed POs. be 'ﬁpheld.._énd'the_; appiicia'ti'on- be s-truck ,ou_'_c-_,.f;vith-_.;-c_osts.
F’.e’:gardvihg th\ ﬁrathmh df"fﬁéPO that’%ﬁé‘*'éipplfi'r:at'io?i iy Ie"./en tirne.
barreﬂj I sﬁfilﬁ hold b7 iefly’ fhiat T i not \_un\;:nued thsE i is r(. .w e

barred: The ﬁg:phcd‘htis"cieai‘?'tﬁat”i‘iér infention is-to appeal fgainst the



order in Misc. Commercial Cause No. 61 of 2021 dated 17/06/2022. The
Respondents counsel admitted that the apphcatlon for leave to appeal
to the CAT in respect of the order in Mlsc Commercral Cause No. 61 of
2021 is wrthln tlme. It is not time 'barred. In my view other orders or
rulings mentloned in respect of Wlndmg Up Petltlon No. 3b of 2021 and
MI.:C Civil App!lcatlon No. 181 of 2021 are perlpheral matters.- The firs

PO is thus overruled for lacking substance_.

Turning to the recond PO, Section 5(2)(d) of the Appellate Jurisdiction
Act bars appeals or revi_sidn in respect of preliminary or interiocutory
decision or order of the HCT uriless such deciSions or orders have the
effect of finally determining the suit. Mr. Mutakyamirwa sdbnﬁittegﬂ, *ha
“the orders of the jtrdgé dated ].7/06/2022 had no effect of deterrnini.ng
the suit to its ;fina!ity.. He cjuo.ted what the judgeiheld. thét:-

“I am indined to agree -with Mr. .Mutakyamirwa that much
as he wes appomted by the f’/rector ander the C/m/msfjnf €
his. representaﬂorv is /ega//y sr)une, and shou/d stand in me

circumstances of this application.”
And 'cdnseqpentl'y, he orderéd the case to proceed on the other date. To
Mr. i‘-’iutékvami’rv\l‘a "tnis'”"o‘rd‘er'"h:as’n'o effect of finally 'determir-‘.ine tha
suit. He went further submlttlng th’it the Appi'cant who is applying for

leave is stlll a party m Mrsc‘ Lommeraa! Cause No 61 of 2021.



Therefore, his or her interest-would still be protected because he is still
a party In that legard and- basmg onseveral Court of Appeal decrsrons '
annexed to the skeleton the present ‘application is an e\(tremely an
abuse of court process and the PO be sustained, and the application be

struck out with costs.. |

Advocate- Mwit-asi :reatted to the s er'ond PO by submlttmg tna* Lhue is
no law in thlS country that when one is attemptlng to appeal |s an abuse
of court process as per Ariicle 13’6) of United Republlc of Tanzan.a
Cons'crt'_utron, 1.977 as amended. He subrnltted further ‘that hec_r;.t,ed the
case"-Aero_ I-‘i"elfn'copter v SL Jansen [1990] _‘“ﬁ":LR‘ 142 found ;r. his
skeleton argumient.. He :e.,mphati_caI‘l’y;-:argl.redr that-.on-;c_e thee |srv31'“d of
appeal then'- this. Gour‘t-cease-.to deal»;-With_rthe matter on assessmg 1éhe
propnety or Iegahty of- the- matter otherwrse it WJ|| ue us urpmg the

powors of the Court of. Appeal In my humble vrew the arqument that:

once. there notlre of. apocal this. cotzrt cea ses. to: ha <) TLwr
mlsleao.ng I would rather be cautlous to use Sl.u..h a sweeorr.q
statement 'Ihrs court has Jurrsdlctlon to deal wrth e‘<ecut|on unless there»

s an- order for stay of the: same. The court-can also process Ica\e of
appeal to,-"Court: of ,Appea.i‘ etc;. Atis true_ thou‘_gh;, that |t,.ca‘nno_{: dc—,‘al' ;s.r-n-th

substance.ef: % ppeall If
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Mr. Mwitasi submitted in alternative that they_.have not lodged an appeal
straighf away, but they have -applied fdr_ leave to appéél té &Iourt of
Appeal. He cautioned the Court that should this Court proceed to
determine t:ﬁé second PO it aiso mean I:h.at'it has a right té determine
the fate of the n’qt'ice of appeal. And he rested fis submission by praying

that the PO be overruled.

ThisCourt begun by asking itself whether the order of Hon. Magoiga, J.
dated i7/06/2022-'is appéalable? From the p!‘eadihgs it isA'chear that the
order did ot deter?miné'fhe casé (Misc C’onﬁme"r'clial Cause Nﬁ 61 of
2021) to its finality. It was "i'nteric')éu't;o'lv" order. It is ‘plain that wm
orders are h'o't ap‘péalza'ble. Thus, ,the application is indeéd the abuse of
court process, |
But first we should app’re'ci'été the mé;aninc_'j ‘of the term interiocutory
oider. in Tanzania "Pb.s:ts'*jCdi‘]'}zdrai:’?t‘m Q*'Jf.éi‘éﬁﬁah 'MW&R’&E, Civil
Appeal No.474 of 2020 the CAT quoting the decision il Seif Shari
Hamad v "SHM;Z'H@@Z}‘" TLIR 43 ‘it adopted uh definition of
interiocutory orders in Black's Law D’ir:t.ionary‘- (4" Edition) to mean:

4/" order -W[7ic/,7~;_ dec/a’eé ﬁot the cause - but seﬁ/eﬁ‘,s;OLr?éz

intervaning matters refating o4t
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The CAT was also inspired. by the definition of the same terminology in
the o 'Editionj"Of' the sare dictionary which defines it as:
“An orde; that relates to .some intermediate matter in the
case, 'an v order tﬁah the final'.

‘Moreover, as per :Juna,éo-(T) Limit_ed Aand Jus’t"in Lambert \Y Harel
Mal!aé Taﬁzaﬁi_a Limiigd, - Ciﬁil Appﬂicatiﬁn-"E&Eo»._:.47'3‘/.-16:,_é¥? 2616
| CA‘i"Darﬁ._égs Salaam. (unﬁéported) to deterlnine whether a particuléf
order is final or not tHeL;CAT»app!ie-d" thenature of Order,tesft} -

The apex (.our‘L of the. land dlscussed c-t Iength the . sald test t in
Tanrama Pmsts Corpm aticn- and Jelemmh Mwend! asE
(supra) It exam'nea /nter a//a fne; w'xat were the remedlc\c; that . wél er
sought or fhe rights that thn party was °c.ck|ng to. enforce or ob*'ali‘ ﬁ om
the_:u-u".t and-' fwo were all. oUCh rights or remedief c«,nclus.vely
det‘.m mp" by the cowt or there are Lartam matter; in. reiat-on to-the
same rights th,at-;remameds\:nanjc!gng‘-rrgﬁ;’;rletei:mlnatspn at-..rfﬁ;ha;amurf‘?:;,-.T},ﬁeﬁ@" ‘
were;él'éo- rei;eﬁgted,:by Kahyoza,-. J: imﬂa’ssa; n i_u’ma M:anibd:&;’?@ u.m
1dd, Land Ap'p&_éailf No: 31 of 2021, HCT Mwa'nz;- 'bi_st;»ict;i.negiétfy
(unreport@d) Far*her mfenca is made to. the r‘ourlt of: Appe,dl in MIC.
Tanpma Ltc! artd 3 mﬁﬂs v Golden- Giobc internaumv:xi awsg::a
Ltd  Civil .'_Akﬁmrcatsan; Ng;i_ J16 of - z@i;-in : &AIL-E!SM-&-jefL:q_;e_p,oﬁf:eﬁfJ

where it f;heldf*’chat;
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"...the prcper test for'“dete/mininq ‘whether or not an
/mpugned order /s pre//mma/y or: /nterlocutory /5 patent/y
'dlscern/b/e from the /dr'guage of the prOV/S/on itself. That is
”to say the test is Whether or nof the order desired lo be
revised [appea/ed aga/nst] had the effect of fi na//y
determ ln/ng the suit”

Itis my setﬂed wew that Judge Magouga S rulmg |n M| 5C. Cbmmeré:ial
Cause No. 61 of -202-1 datecl 17 /OG/?O J2 i$ at bes’c the mtf\rloc'ﬁﬂry as n*;
did not f r'ally dc,ﬂde the* MISC Co'nmerrlal Cause No. 61 of 20 L rat her
it settleq.the |ssue of ,_advpcate representlng the Apphcant. I th_us find

the seto’nd:f.PO_-tos_haveimerit and I sustain it.

As to vihat'a party aggrlevedbytheinter!ocutory order ’svho'gid‘ﬁ:*dc, the
CAT has provided a guidiice Tn Kb Tesitles Mills Lititad v My
Mbeya Texﬁ_i'é:s},_ﬁizss'-Lirrﬁsted ’&f:@éﬁéi%, Civil Appzm*ﬁﬂéa Py 3
of 2006 (dhi‘kebérted)'. TheCA'! held ae%o'!ioiNs:
™ Wé" fbrther ~é§ree_f‘mv/'/'th Dr "z-amwaf'é submission- thal'. the
r/t of the amendn/ent of t/,e pro'// fon- of the 5@(.‘"!0/7 5(2)
(d) Of ~t/.7e;jAp,:?e//c{7te - ,7ur15d1c:£10l.1 AC&'QI‘QZQJ .1-'5 éc :pre',!erf’t;
unnecessary: df’/eys Thisis. r/ghz?/v 50 because : int '"16"1 1Hory-
orders do. not fnd//y and cor*c’us;v /y acterm/ne tl"e rghts .

of ’t/.-'e:-parl'ies. W/)ere.-c?paréy is aggr/e vec_/ ,-b )y an.-_/n!.-j.e.'»'/ocuz.‘afy
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