IN THE HIGH COURT OF TANZANIA
'(COMMERCIAL DIVISION)
AT DARES SALAAM
COMMERCIAL CASE NO. 129 OF 2020

FIRST NATIONAL BANK TANZANIA LIMITED.................PLAINTIFF
'VERSUS
PETROLUX:SERVISE STATIONS LIMITED.....c.e...... .15 DEFENDANT
SYLVANUS: CHACHA...covrrrrnesens R rrnrrees 2ND DEFENDANT
CHACHA SYLVANUS MAGoRI....‘..‘.-...._...,...........,, ..... 3RO DEFENDANT_
| MARWA SYLVANEIS CHACHA. ....ccuevnreeessssrsssisissiens 4TH DEFENDANT
JUDGMENT |

Date of Last Order 23/3/2023
Date of Judgment 21/4/2023

The Plaintiff is a registered company under the Companies Act No. 12
of 2002 R.E:2002 and licensed under the Banking and financial institution
Act 2006 -to:carry. out banking business in Tanzania.. The 2™,:3™ and 4"
defendants ‘are natural person who have been sued by virtue of being
guarantors of the loan advanced to 1St defendant The Iatter is a company
reglstered under the Companles Act Act No. 12 of 2002 domg her busmess

in Dar.es salaam;



Briefly the Plaintiff case is that, sometimes in 2015 and 2016 by
agreement the" Plaintiff availed the 1*defendant a credit facility _fdr vehicle
ﬁnahgin"g ‘jaqréém'e'ntan_dbuSinéss loan égreement in 2015 to .thé tune of
(TZS: 1,036:500,000/=) for the: purposes of ﬁnancihg aéquisition of three
Scania R 460 LA 6 X 42013 Model frbm Truck Stdre c'_éh“tur.ionv_ah‘d to repay
the term loan from NBC. Fof the purposes of secufihg As”uch-faci'lities' the 1%
defendant issued- specific d_ebenturg}in fovours_-'of; Apl'ai;rﬁtiff err_the 1%
defendants fixed .and,floé‘ting.asset;s, joint and l'inﬁiféd pef_SOn_aI guérant_ees
of the 2™, 3% and 4thdéfe_hdants. According to 't‘hei:.pla‘i-n't It Was aQerred
that, it was a.common 'u,h'd'éfétanding among:o'theré;ftha_t the said faéilities
were to be ‘paid;within a.!p:e"riqd of thirty-six (36) months -ahd _intetest was
to be charged on daily basis. It was alleged that, atv,bégihtnir')g' th_il'n-gs went
well until 2018 when -tﬁe '1‘St_' defendant started to de-faf‘uilts in repéymént of
installments.:Parties’ effd.rt" to' settle the debt;CUIminéﬁéd ihto cOnsolida:tion
and restructuring. of _aII-~unpa'ij-d dues into singl_é buéj‘hééé_'zloan.Iﬁ the said
agreement, . .among-others, it was agreed that the- débt shQuld be fepaid
within twelve (12) Moﬁthg"w_ith -intereétl of 16% per anh..u“m_' ..to ‘bé calculated
on daily ‘ba's,ifs"‘f?.ﬁfbetWithgt‘;‘“ding th_e said agrée_mén,t "'t..hé.'aéfénlda'nf'gfailed,

neglected and ignored to repay the said outstandingabalancé which as per



5% November,2018 stood atTZS178,927,206.50. This state of affair made

the plaintiffito réquest for court intervention on the following orders: -

a. Dedlatation that; the 1 defendant has br‘ea"ched the fundamental
terms ‘and -conditi'On_s of the business loan agrée»m_e'nt‘ éigned:and
.accep,tgq’ by the "15t defendant on the 6”f Septeriﬁber; 2018

bAdecIaratlonthat the 1% defendant ha'si brééched the terms and

- conditions of the épec‘iﬁc debentuire as"var‘iedj h"e’- have éhtered ‘i'ntlo
and:signed in favour of the plaintiff-and ,carusje to be régistéred by
fhe,ﬂgg_i;trar of companies

c. A _deicjléf_réti;jh:thlaf the 2™, 3 and 4" 'defe’nd"ahts' have breached
the terms and .cl:o.n»ditions of the unli’m’i‘t,ed pé’rsonal_. guaféntee fhey
each signed and'.e'nt,ered in favour of the pla‘}irrlt‘iflf:. '

d. An;*f_('_)_flfd;é’r‘_'dir’iecvti'ng” the _defen_dantS 'j’oiritly,'ancvl_,_seye‘ravlly. liable to
pay: to the pléintiff the sum of Tanéanian Shil]inés One Hundred
Seventy-Eight _IV-IiVIIion Nine ‘Hundred Twe‘nt'yv-Se\'/erll Thcl)‘Ljsand and
Six and Fifty _Cent§ (TZS. ‘178,927',206-.50/=) ‘being  the
outSta'ndih_g ‘principal sum  plus Jinterests asof ‘the 50 day of

November 2020 afising' from the default . on credit facilities



extended to the 1% defendant ‘b.y the plaintiff ‘und.er‘ loan

égree'm'ént me_ntionéd herein. | |

. An order dir’éttin:g the defendants 't‘o' pay tothe plainlti‘f‘f f_ntgrests

of 16% of the -'ar_nount stated in item (d) h'ei'r._ei».hi'a‘bove" pér- annum

~and.to be calculated on daily outstanding balancé and capitalized

kmo‘rit;h‘ly;_in arrears from the 5" day of NﬁQember 2020 tothe date
of payment m'mu

f. An.order directing the defendants t§ pay.ttj_"plainvtiff_-'int'e:re'sts of

7% of ‘the de‘c.:rét.al sum cal¢ulated'-,'l_t>n' daijl')'{ "c")_l:J;tStaniczjt,ihg balance

andfﬁ"(':’épita.lized‘ mtonthly in arrears from the date bf jﬁdgment"t‘o

‘the:date of bayment in full

. The_;_qefge_ndaht:_ be ordered to pay generé_l 'daﬁda'g'es to the plaintiff

| thesame to be assessed by his _hono'rablzl’é:“ .Co"u,rt forthe loss of

'.incomfe‘?;tb invest in banl;ing.,‘buskinesls,ihér‘»ds,j_hipj_andfd“istqrbance

which was caljséd by the defendahts act t‘o_‘ refﬁse_ and or fne_glecf

to pay-the outstanding balance or debt oh_ ti’m'}e'-. - |

'. . Th‘e;‘c’\l_he{f‘endant_s.to be ordered to pay costs of this mé&er |

_'-_f' ’_vAn,_"éfdﬂé'r‘fgra.n;ting the plaihtiff perhi_sSioh_ ‘tb“_'nééill".the hﬁ():tor"yehicle

mél_{éf{;F]o{jrd,_ Model ranger with registration nQMber T 900 DJQ and



‘use the: proceeds thereof to .di's:charge part of the id_efend_ant’s_
" liability. against it as Shall be ﬁolléctively aWardéd bythls AHo.no‘r.abIe'
;:O,Uﬁt | |

‘j. And any. other _réliéf as this court will- deem fit and just to be

granted

| Upon' being serve'd-\}vith plaint, the 2™ 3 a:nd'_ 4" defendants filed a
joint writt'é‘n_;{b'staf“tfémeﬁt»'of- defence disputing the pl_ai‘n‘t.if'f claims.on the ride
th‘at“t_hé' loan has bee.'r'i _lr'epa'id in fuII.AVWhist“ fhé 15t‘id'e.fen‘dant-_'fa:iied- to file
its written statement ,‘of defence and the in .cir¢umSténce on. »1‘3th day of
| ‘Ma'y,2.0._2?2 deéfault judgement was entered against fh_e.lSt défenda‘nt.,

Theplalntlff 'a£ ailllll'hﬁaterial has been" enjoying thé'legal' serViééé of Mr.
Augustino.‘_.E;;;"'Ndb,mba, -.I'éér'ned advocate. On the théf»adversary :part, the
2nd ,3rd and4thdefendants at all material timehave beén in the iégal- service
M. Dedan Kapigo.

When this stiit-¢alled on for its final pre-trial cbnfer’ént;e' Dur'in"g: 'the':<fo'|IOWing
is:su‘é's:, “weré framed, recorded and agreed between the parties for

determination of this suit namely:



‘1. Whether: the 'Z“d, 3 a{nd 4t defendants guaranteed for the
- payment of the loan issu.'_ed and or disbursed t‘o the 1% defendant
by the plaintiff.
2. To_ what reliefs a"re the parties entitled to.
This court during final pre-trial eonference,‘ :amongt,oth_ers or_dered' and
directed partiés;fl_earned.: a'dvocates to file their respeeti:ve'.witness 'statement
on or‘beforeifi?Z»éii?-I'Feb'ruar'y‘, 2023. within prescribed t|me of 14 d,,a‘r/s' of that
;order_'_bo_th_"-I??_;;ir;ftfij_',e'_s_'_'co‘mpl'i'ed with the order of f||||nQWItness 'State‘njent in
the civr:_‘curnstaﬁ[’c?é‘f'-_this suit was set for hearing on _2;2‘/3/12'023_howe\'/er_the
sole witness: for 2™ .;Iétd 'and 4”‘: defendant did bot” s\how up :fo_r_. cr_osvs‘
| examinatio'n_; |
’"In' proof%ﬁ"the s'-u'it the plaintiff paraded one WItness JACOB'SAMWEL
SANGA (to be referred hereln in these proceedmgs as ‘PW1’) PW1 under
oath and through his wrtness statement adopted |n these proceedlngs as
his testimony.-in’ chleftestlfled that he is Senlor Manager(speCIaI asset
Management)at Exrm Bank Tanzama L|m|ted PW1 testn'“ ed further that
FNB ceased fo'do. banklng business and |n the _clrcumstanc_e;EXIm Bank
Tanzania Limited: was «diVén a power.of attorney for the purpose of doing
all recoveryworkandmakmg follow-ups of the loan repayments to the
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custQmers.PWi?l:{"}tendered in evid_'ence the general power of I‘-at_tor‘ney in
respect of written off accounts dated gt day of July,2022 _whiéh- was
admitted as ‘exhibit P1. It was tﬁe testimony of PW'1'th"atl,‘ hAevx./ja._s assigned
by Exim Bank ‘Tanzania Lirhited to make a follow up 6f the ab0\'/‘e-‘ cit'ed case
.and to testify’fén‘_behélf of the FNB.Testifying on the ~15‘.d:eféndant. loan
PWltoId' the: court that; somefimes in 2015 the 1 defendant aéplied three
diff_éren’t' vehicle ﬁn‘ahd@ .»I(i)a‘n agreement and .a 'Business Ioar{ a;cjr.ee‘ment,
wherebythe -plaintiff ‘acc'e'bted and granted the 1St defendant the sum of
Tanzanian - Shillings .O_'ne’ Billidn Thirty Six Milli‘:o»n".and__ Five Hundred
Thousand Only (TZS.1, d3§,500,060/=). PW1 tendered in evidence Vehicle
financing. loan:“agreement _and‘_’_,_Business' loan ‘a‘g're"e"me‘nt- :\(vhich was
admitted in’ evidence as exhibit p2 and p3. PW1 went én téllihg the court
that, each of the2™, 3" and 4" defendants sighe’d:'and, issued pe‘rsonal
guarantees. in’ the _foyé'ur_' »:of the 'L|-:>Ia'i'nt.iff. T estifyingj ""fur'..t'her PV:_V.1ﬁ told the
court that, it:was a C_dmrh_o_n under;standing betweén t'_hle" parties that the
2nd 3rd and»-4;tf‘;,d’.efen.dar1‘t will be jointly and sevelré"y_'li'e_ible'for‘repaymenf

all dues fro’rﬁ};.\ff/.;\iﬁétever'ls'ource and whatsoe'véf arising whethe‘r- as principal
deb»t'qr'j-orl..gua',r_antor;PW1 tendered in evidence Guarantee of Chacha

Sylvanus Magori dated 21% September,2015,MarwaSyvanusChacha dated



21% September,2015 and Sylvahus Chacha dated 21 September,2015
which were;admitted in evidence as exhibit P4 collectively »alsov PW1
tendered in evidence guarantee of credit facilities in favour ,o‘f'the Petrolux
service station limited which was admitted in evidence as exhibit P-S.PWI
went on furtH;ej'rﬁ»zteIIing the court that, the 1% defehdant serviced ‘the
.fa_oilities‘ until 'came’ 2018 when the st defendaht ’sta‘r‘ted to defauit.- PW1
told the court'that on 3“’ day,of September 2018 a_san_ effort tosettle the
debt the plaintiff and 1% defendant agreed to c_onsoli'date and‘ re“s‘tr‘_uctu're
of all unpa‘id;__:d'uﬁesj into single business Ioan',' It was :‘t'eSti_mo'ny< PW1 that
after :'the .cit;‘)h"son'datioh and .rest’__ructuring the u'npai..d- balance »stood _at
TZS213, 000,000/=which was to be repaid within'_iZ mohths -‘with the
interest rate of :16% pe'ra.nnum from the date of restr'u.cture "P\rvul'weht on'
telling the court that the 1St defendant falled to repay the Ioan as agreed
as such-the-unpaid balance as per 20t November 2020 stood at the TZ5
178 927, 206. 50 bemg the prlncrpal sum plus mterests

PW1 _tO.I_d.’.;the court that, despite several demands an.d.'folllow"-ups.by
the plaintiff the 2™ 3 and 4" defendant_s refused to repay the loan as
agreed_'the' act:which pushed th'ejplaintif'f to i'nstitute __th‘e_,abovefn:_anaed suit

against them for redress. On the basis of the above -testimon'yﬁ, PW1 prayed



that, this court to take 'jqdicia'l notice on the de_fauiltv judg_eAmAen_ﬂtv égainst" 1St
defendant ‘and ‘be 'pleaSéd to enter judgment and 'déCree 'a_géins;.t} t'he,:Zl“.d
,3" and 4"defendants . as brayed in the plaint. This mafked:the' 'end,..‘of
hearinig of the'plaintiff case and same was marked c,loé'ed . | )

' In defence, the déféhd_énts were defended byMr MARWA SYLVANUS
CHA_CHA-‘ (t‘c’)i—ffBé‘-_‘_réf_erred‘ in these proceedings as. .-‘DWi’); DWI’vdid.'. n;jt
apb'e‘ar‘“for'--t'tirfoSs;',"eXaminﬁé_tion'- at the trial, as such-ﬁhis! éourt;uhdér Rule
56_.(-2)'.'~of'thé'ﬁHf€CD Procedure Rules of 2012 as amenaé'd in 2019h|s W_itnesS‘
‘sta't_erﬁent; i{sffl’iébiié to b’eéfruck_ out for lack of reason l.for thhQapbéarance of
't-h:e.uSaidvwitné_sjjs‘j.:Iithu‘s_ strike out the DW1's Witnesé‘ sta'te'mer_‘1t.Si’nce the
D1 Witness statement has been struck out the said statement cannot be
used in favour:of or against the de:fe‘ndants.This marked'_th_ej e'ndj‘qf'_hegrir)g

Now the:duty of this court Ais-to" determine thé.‘meritof' demeritof this
suit. However, T have noted some facts are not in dispute,One, it is not
disputed by the' parties herein so_fnétimes‘ in 2015 the 1% defendant made
anf_appliCatiohe.,.to"FNB-for a Iéan facility whereas they ente,’r_ed:into,a
different three. vehicle ﬁnahcing .Ioa_n agreement '_andi é business .Elvo_a.‘n
"agreem_ent_:'\ivljjejre'_FNB agreed to advance to the 1% defendant the sum of
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Tanzanian - Shillmgs One Brlhon Thirty- er M|II|on and Frve Hundred
Thousand Onl: (TZS.. 1 036 500 OOO/ ) T wo, it is not drsputed that the
loan was to;be tepaid. within 36 months by mstallments Three it rs not
disputed that:the 2", 3rd ‘and 4th defendants each srgned and lssued'
personal unlimited: guarantees Four |t is not drsputed that 1St defendant
defaulted in’ repayment of the loan and he has not. pald the sald amount to

'date. :

It"should.f be rioted that in this suit, the plaintiff is claimi‘ng payment of"the
outstandrng loain balance of TZS. 178,927,206. 50 On the other hand the
2nd 3rd and 4th defendants are in drspute that they are no Ionger guarantors
because the Joan -they guaranteed has been fully drscharged by the 1St
defendant,

thh the: above contention, therefor_e‘ﬂ,t‘ it is 'i.rn‘bera‘t'ive'-to»_d'etermine
‘eac'h"_'isg_,suer_‘ag‘;ainst, the evidence on record. The first was thus eoached
'Whether the 2" 3" and 4% deféné!ants' guaranteed },’_,f_orl the
Pavment"’ofrfhé' Ioan issued and or disbursed to the '15tv 'd'efend'ant
.by the plaintiff.The plaintiff alleged that the Z"d 3rd and 4th defendants
each 'signed': and |ssued personal unlrmlted guarantees |n favor of
theplalntrff-._; ::lg-n-f;:a;rebuttal the 'defendants have adm_ltted that _they< .,d|d
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guarantee the said loan, but the hardship of their business is an obstacle to
repay the said loan. I haye Caretu‘l'ly revisited and considered :thepl,eadinés,v
the testimony: of: PW'Itdgethe"r with _éxhibiﬁt‘s P4 and P5, there;;‘is_no;.‘dovubt
that the 2",-3"% ‘and 4”‘ defendants guaranteed the 'Said loan. 'I am h'olding
so because ‘the . testlmony of PW1 is Ioud that the 2”‘3l 3rd and 4th
defendants ‘guaranteed for the payment of the loan dlsbursed to the 1St
defendant.: |

That ‘said~and done I assoc1ate myself to the submlssmn by the
Iearned counsel: for plamtlff that the ﬁrst lssue is to be answered in the
affirmative that:the Z”d 3rd and 4" defendants guaranteed for the payment
of the loan issued: and or disbursed to the 1% defendant by the plamtn"f as
per exhibit p4.and p5. | |

This takes'me tb'the second issue which was"cb,u_c.hed'th‘us._"‘rd what
reliefs are the parties entitles to'. The defendants{_'p'rayed that this suit
be dismissed With costs and give them an extension of tirne for',siknﬁonths
tqr_e_pay'thefgljé;),j.é'n_due. Based on the findings above this suit is meritorious.
The plaintiff on:the other hand prayed judgment against ,:the deféndantS'tor
‘paym'entf_bf;,i".',iv"'a‘iﬂ'-i}zﬁani‘an'"Shiliinga One Hundred Seventy-tight Million Nine

Hundred Twenty-Seven Thousand, two hundred and Six and Fifty Cents
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(TZS. 178,927,206.50/=) being the outstanding principal sum plus interests

which also continued to attract interest at a rate of 16% per annum.

“The' law:is clear under'Section 37 of the Law of Contract Act, [Cap

345 R.E,2019] that:

"The parties-tn the contract must perform their respective
promises;:.:uriless such performance is dispensed with or

excused upnder the provision of this act or by any other Jaw."

There were not-any excuses for the defendants’ non-nerfarmance of their
promises.- Moreover, in Simon Kichele Chacha v Aveline M. K‘iIaWé‘,
Civil Appeal No. 160 of 2018 CATwhen dealing with the sanctity of

contract, the Court held that:

" Partiesiare . bound by the agreement they have freely

| éntéfed_;ih'tb‘,, and this is a cardinal principle of the law of

contract that there should be a sanctity of the contract.”

I have no:flicker of doubt, in this suit that the 'pléintiff has discharged
the legal burden to the standard required in civil cases. But before
concluding T shiould remark on a prayer for an order_.grant'ing the plaintiff

permission; toi sell  the  motor vehicle  make: Ford, Model ;Jra’nger'. with
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registration - number T 900 DJQ and use the proceeds thereof to discharge
part of the defendant’s liability against it as shall be collectively awarded by
this honorable:court. This issue of the motor vehicle has alreedy beejn'
decided upon-.in ‘the .d‘efault judgment.- Therefore, this court Can_not deél
with the prayerirelating to that motor vehicle. That said and done, I enter

judgment and decree in his favour of the plaintiff as follows:

a. I"declare that, the 1% defendant has breached the fundamental
terms.and conditions of the business loan égr_e_emenfsighed ahd
accépted on the 6™ September, 2018,

b. I declare. that the 1%t defendant 'h'a'.s b're‘a:che.d the terms and
conditions of the specific debenture as Varied heiha}ve e-nte're_d into
and-sighed in favour of the plaintiff and ‘cau>$"e':'to ‘be' registered by
‘the'Régistrarof companies. | -

c. I.declate _thef the 2", 3" and 4" defendants 'have breached the
terms:and cdnd’itions of the unlimited per,s.on.al' guafantee they
each'signed and entered in favour of the _plai‘ntiff.»

d. The' défendants jointly and severally are ordered to pay to the
plaintiff: the 5un"i of Tanzahian Shillli'ngs One ‘Hundred Sevenuy-
Eight-Million Nine Hundred Twenty-Seven Thousand, two hundred

13



and“Si¥ and Fifty Cents (TZS. 178,927,206.50/=) within three
months.

e. The'deféndants are ordered to pay to the plaintiff interests of 16%
of the’amount stated in item (d) herein above per annum and to
‘be:calculated on daily outstanding balance and capitalized monthly
n; arrears from the 5" day of November 2020 to the date of
‘payment in full.
rate’of 7% calculated on daily'outsta_nd_ih_gbala__n_c_é avr‘id: ffdm the
;dat'ef-'bfi_:éjudgmen't to the date of full én‘d final péymeht; -

g. 'Th,é,£d'eféndanfsare ‘b'rdered to pay ge_;ﬁne'ral dém‘é‘g’es'td the p_la_ihtiff
to'the tune of TZS 5,000,000.

h. Costs of this suit shall be borne by the defendants:
It is'soiordered.
DATED; at DAR ES SALAAM this 21 Day of April, 2023.

%@
U. J. AGATHO

- JUDGE
21/04/2023
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Date: 2%/04; 2023 |
Coram: Hon.U:J; Agatho, J.

For Plaintiff: Augustino Ndomba, Advocate
For Defendants: Absent.

C/Clerk: Beatiice -

Court: Judgment delivered today this 21% April 2024 in the presence
of AugUs__tin‘os\:g_N(}jomba’»'for' the Pla‘intiff, but in Athe"a_b"s_énc"e__ of the

Defendants:

L.

| U.J. AGATHO
JUDGE
© 21/04/2023
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