IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(COMMERCIAL DIVISION)
AT DAR ES SALAAM
MISC. COMMERCIAL APPLICATION NO. 100 OF 2023
(Arising from Commercial Case No. 16 of 2015)

BETWEEN
BANK OF AFRICA TANZANIA LTD.......coremmaumnurnurnnses APPLICANT
VERSUS
ISSA KITIVO MDOLA........coomvesrsensmssnansesssssansnnias RESPONDENT
RULING

A.A. MBAGWA J.

This is an application to set aside a dismissal order of this Court in
Commercial Case No. 16 of 2015 dated 23 June, 2023. The application
has been brought by way of chamber summons made under Order IX Rule
9 of the Civil Procedure Code and it is supported by an affidavit sworn by
Godwin Muganyizi, the applicant’s counsel. In addition, the application is
supplemented by an affidavit of Eustachus Sarapion.

Mr. Godwin Muganyizi contends that on 23 June, 2023 he was involved
in a car accident on his way to Court to attend Commercial Case No. 16
of 2015 which had been scheduled for hearing on that date. Mr. Muganyizi
also annexed the affidavit of Eustachus Sarapion to substantiate his
averment on the occurrence of the alleged accident at 08:30hrs. Mr.

Muganyizi states further, that following the accident, he arrived in court
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When the matter was scheduled for hearing, Mr. Godwin Muganyizi,
learned advocate appeared for the applicant whereas the respondent was
represented by Mr. Kamal Abdul, learned advocate as well.

Arguing in support of the application, Mr. Muganyizi adopted the contents
of his affidavit and that of Eustachus Sarapion. He then told the Court that
the reasons for his absence on 23 June, 2023 when Commercial Case
No. 16 of 2015 was scheduled for hearing are contained in paragraph 4
of his affidavit. The learned counsel expounded that he was involved in
the car accident and the same was communicated to the respondent’s
counsel. The applicant’s counsel further submitted that there were also
ongoing efforts to settle the matter amicably but after the matter was
dismissed, the respondent lost interest to settle the matter. He contended
that he appeared in Court at 09:16 hrs after the matter was dismissed. As
such, the applicant’s counsel strongly submitted that his nonappearance
at 09:00hrs on the hearing date was not intentional nor was there
negligence on his part. The counsel proceeded that the applicant has
never been absent since the start of the matter i.e., Commercial Case No.
16 of 2015 except on 23" June, 2023. He added that, it would be in the
interest of justice that this matter be finalized on merits. In the event, the
applicant’s counsel prayed the Court to set aside the dismissal order dated

23" June, 2023.


















