








October, 2019 was allotted with 5 shares, so he become a shareholder
and employee of the 5% respondent. However, on 315t December,2020 the

petitioner employment was terminated and remained as shareholder.

Further facts were that, after that termination, the 5% respondent
continued to use the petitioner names and professional credential without
the petitioner’s consent. Despite of numerous reminders the 15t 2nd 4th
Respondents have turned deaf and neglected or refused to initiate the
process of removing the petitioner’'s name in the 5 respondent’s register
and regulators records in this case Contractors Registration Board (CRB).
It is against this background that the petitioner is praying for orders as

contained in the petition hence this ruling.

It was agreed that the matter shall be disposed by way of written
submissions. A schedule of filling was issued, and I am glad that the
parties complied with the directive of the court and dully filed their
submissions. When the matter was called on for hearing the petitioner was
under legal representation of Mr. Nafikile Mwamboma and Felix Mutaki
learned Advocates, and the respondents had legal services of Mr. Ahmed
El-Maamry, learned counsel.

Submitting in support of the petition the learned counsel for
petitioner started his submission by giving out the historical background,
citing the provision under which the petition was pegged. Essentially, the
learned counsel for the petitioner told the court that the kernel to the
allegation is that the affairs of the 5™ respondent are being conducted in
a manner that is prejudicial to the interest of petitioner and the 5%
respondent. It was Mr. Mwamboma and Mutaki’'s acknowledgement that

the unfair prejudice doctrine has its own elements as echoed in Velisas



Elizabeth Deflose (petitioning as legal representative under the
Power of Attorney of Gordon McClymont) v Joseph Ignatius
Noronha, Misc. Commercial Cause No. 20 of 2021, HCCD at pages
23-26. Extending his submission, the learned counsel for the petitioner
mentioned four elements Constituting unfair prejudice to wit; - (a) conduct
of a company’s affairs, (b) has prejudiced the petitioner (c) unfairly

conducted (d) to the interests of petitioner as a member of the company.

' Expounding his submission on the conduct of a company’s affairs,
Mwamboma and Mutaki contended that the petitioner was participating in
running the company’s affairs as such after his termination on 31
December,2020 the relationship ended. He contended further that despite
the termination the 5% respondent has retained the petitioner’s name and
professional credentials in the records at BRELA and the regulator CRB
without consent or formal arrangement. According to Mwamboma and
Mutaki the refusal to remove the petitioner from the company’s register
and the contractors Registration Board records while the respondents have
capacity to initiate the process is unfair prejudice to the petitioner’s

interest and it amounts to conduct of 5% respondent company’s affairs.

Regarding the second and third element, the learned counsel for the
petitioner submitted that refusal to sanction or initiate the process of
removing the petitioner as a shareholder after termination of his
employment and after receiving demand note is nothing other than unfair
prejudice and operates as an encumbrance to petitioner as minority
shareholder. Mwamboma and Mutaki insisted that the 5% respondent’s
refusal to remove the petitioner as shareholder immediately after
termination of his employment amounts to violation of Articles 23 and 24
of the 5% respondent’s Articles of association. He placed his reliance in the
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case of Velisa Elizabeth Deflose (supra) in which the court held that,
the interest of a member is not limited to his strict legal rights under the
constitution of the company but can take into account wider equitable
consideration such as underlying understanding between the parties. He
added that the petitioner’s rights and interest have been unfairly dealt. He
elaborated that the petitioner sought to ihcorporate his independent
construction firm, but he could not do so because the 5" respondent
retained his name as its technical director. And consequently, the
petitioner could not register his company. This act according to Mr.
Mwamboma and Mutaki has been affecting the petitioner. It was further
submission of the learned counsel for the petitioner that the use of the
petitioner’'s name and credentials without his consent or any formal
arrangement may subject the petitioner to disciplinary and criminal
penalties. In addition to that the learned counsel contended that failure to
appoint a technical director are acts detrimental to the 5% respondent
because Section 23 of the Contractors Registration Act No 17 of 1997
requires firms conducting contractors’ business to have at least one

director or partner.

Submitting on the petitioner’s rights and interest as the member of
the 5" respondent, the learned counsel for the petitioner had it that the
actions stated above violated the petitioner’s rights and interests in the 5%
respondent in the fdllowing folds: first, termination and business
hindrance. He elaborated that the petitioner sought to establish his
company called Nextan Engineering Limited. When he went for
registration the CRB rejected to register it because he is still listed on the
5% respondent as the technical director. It was Mwamboma and Mutaki’s

submission that the petitioner has requested to be removed as


















consequences to him/her, amount to prejudice falling within the section.
See the case of Elder v Elder & Watson [1952] SC. 49 in which Lord
Cooper had this to say:

“Unfairly prejudicial conduct could exist where there was a
visible departure from the standard of fair dealing and a
violation of the conditions of fair play on which every
shareholder who entrusts his money to a company is entitled
torely.”

- Guided by the above authority it is my considered view that refusal
~ to remove the petitioner in 5% respondent register is an act of the
company because directors are duty bound to initiate the process.
Therefore, that actions or omission in compliance or refusal to act on the
pétitioner request amount to unfair prejudice. In the case at hand, the
petitioner has alleged that the 5% respondent has refused to remove his
name from the register in my view the request to be remove from the
register connotes transfer of shares as such it is a matter touching on the
conduct of the affairs of the company. See the case of Arbuthnott v
Bonymann & Others [2015] EWCA Civ 536 (20 May 2015) at 630

the court held that, prejudice may extend to other financial damages.

Guided by the above authority and taking the status of the petitioner
on the company, the affairs of 5" respondent are being run to his
detriment because to date he cannot register his own company as his
professional certificate are with the 5% respondent. On that note,

therefore, the instant petition is granted as prayed in the following orders.

i. It is declared that the petitioner is a lawful shareholder of
the 5™ respondent.
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Vi.

It is declared that the 1%t to 4™ respondents’ actions have
contravened the law, and 5% respondent articles of
association, and hence, unfairly prejudiced the
petitioner’s rights.

The court orders the appointment of an independent
Auditor/audit firm to investigate the financial affairs and
conduct valuation of the assets of the 5" respondent for fair

and equitable repayment of the petitioner financial interests.

It is further ordered that after the valuation being done the
petitioner be paid off proportional of shares held by him on
the basis of the fair value of the said shares, considering
the gross worth of the assets of the 5™ respondent at the
current market value. That is so ordered because the

petitioner was holding paid up shares in the 5% respondent.

It also ordered that, the board of directors of the 5%
respondent convene a meeting and resolve the procedure
for. changing the petitioner as the technical Director and
shareholder of the 5% respondent from the records of the
contractor’s registration Board (CRB).

The respondents are permanently restrained from using or
continuing to use the petitioner’s name, academic and

professional - certificates at the Contractors Registration
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