"IN THE HIGH COURT OF THE UNITED REPUBLIC OF
TANZANIA
(COMMERCIAL DIVISION)
AT DAR-ES-SALAAM
MISC. COMMERCIAL APPLICATION: NO. 164 OF 2023

PRESTIGE INVESTMENT SA............... e e APPLICANT

VERSUS

N
\\\\“

LAMAR COMMODITY TRADING DMCCC......... “35T RESPONDENT

”/

NOMURA TRADING PTE LIMITED........../.<.:m, ZND?{ESP @}/DENT

’f////,

KCB BANK KENYA LIMITED............ ¢, ........ / a‘%R,ES“'P NDENT
LAKE OIL LIMITED ......ccoe....... %%/Ca ..... é}T” RESPPONDENT
Last Order:  09/11/2023 Y, %, ”//////,,,/;;% %

- Date of Ruling: 08/12/2023 /» “,

NANGELA, 1.,: 4, %
Thls/a@pljcatldg amses /@fn a dispute over Burundl

//7////////

'petroleum [arod t;/// su;ﬁpj/les transaction. The Apphcant is
aggné ed" by, thé{on/du ¢of the 1#t and 2" Respondents which
led t’ the WIthhpldn‘fg of lmported petrol fuel product destined
to the Fiepubh d ‘Burundi under a contract of supply between
the Apphca%d the 1t Respondent It is alleged as well that
the conSIgnment was sold to the 4% Respondent while the
Applicant had discharged her payments obligations under a

Letter of Credit which was issued by the 3% Respondent in

%

\\\\

\\\\\

favour of the 2" Respondent.
The applicant preferred her application to this court by

way of chamber summons preferred under Section 68 (e), Order
XXXVII Rule 2 (1) of the Civil Procedure Code, Cap.33 R.E 2019;
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Section 2(3) of‘ the Judicature and A-ppliéation of Laws Act,
Cap.358 R.E 2019, Rules 10 (b) and 11 of the High Court
(CommerCial DIVISIOﬂ) Procedure Rules, GN.No.250 of 2012 (as
_amended)

The chamber summons contains the following prayers:
1. That, this Honourable Court be
"pleased to issue an order for the 1,
2nd and 31 Respondents to stop their
continuing breach of the S’Gpply
Contract dated 24% June,2023 an/’&/,,,

Ty,
4 ///

Standby Letter of Credf ’(ﬁai;ed /
Y, ’/, / ,,//// /,,,

19/9/2022 and the” ”’J.St and
Respondents reféase,,,,the @arg

20685.61 MT”gesolme nov(/” fm'a

storage/f the 4t* Respéﬁdent to the
Appllca

’////

Cosfs, of tbls Appli ?;on be paid by

//// /////’fhe 1St Re,spo ’/’dent//

’///,/,/ 2
’/// /

\\

of

N

f-"\\\\\\

e

NN
\}\
\\\\\

\
O
\\ P
\\\\‘r-r
@\;
N
\\\\\

\\\

m)ther ’”fér)ellefs the Honourable

rt shaﬁ””/deem just and equntab{e to

//
/// %,
%, /¢//

grant,

\\\\\\\

%

Tws chayaer summons was suppotted by an affidavit of

0‘
oy

Nimfura Lee ewis; a resident of Bujumbura‘Burundi and a

N\

\

Principal Officer of the Applicant. The Applicant also filed a
certificate of extreme urgency on the 23™ of October 2023
advancing five solid grounds regarding why this court should
urgently hear and determine this application. Noting the
urgency involved in the matter at hand, this court scheduled its
hearing and invited the parties on the 31% of October 2023.

However, this court had to deal with a few preliminary matters
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and prayers, after which a unanimous position was agteed

upon, and the parties were ordered to appear for an oral .
hearing of the matter on the 3™ day of November 2023. Even

so, the matter could not take off on that date but did take off
on the 8t day of November 2023.

| 'On the material date, Mr. Seni Malimi, a learned advocate
appeared for the Applicant. Mr. Godwin Nyaisa and Stephen
Axwesso also learned advocates appeared for the 1%

///

Respondent while Mr. Nuhu Mkumbukwa, a [earned advocate,
appeared for the 2 Respondent The /E%"" Respondent joyed
the services of Mr. Gaspar Nyika, aﬂearned /avoéate/ hile Mr.
Thobias Laizer and Ellolotlf/ ”/Benlfaée fearned advocates
appeared for the 4t R? ondeﬁt ’;'///
Submitting in support of ”che prayers contained in the
chamber summons; M’r Mallm? aadopted the contents of the
supporting %ﬁﬁawt and the,///)aﬁ/dawt filed in reply to the

Respondents’f/ %)gj;er afajdavnts as forming part of his
c

\

e
\\\\\

\\Q

7
P, “

subm SIon Tn ef Mr“Malima argued that this application

should be granted ”’és prayed having been premised under

%

section 6’&4&/2/// Jrder XXXVII Rule 2 (1) of the Civil Procedure
Code, Cap.33 R.E 2019, section 2 (2) of Judicature and
Application of Laws Act, Cap.533 R.E 2019.and Rules-10 (b) and
11 of the High Court (Commercial Division) Rules, 2012 (as
amended). |

- Mr. Malimi submitted that; this application was filed as
an effort to mitigate the losses which the Applicant continues to

incur due to failure on the part of the 1% Respondent to supply

\\\\

\
e
AN
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the cargo which the Applicant has already fully paid for. He

claimed that the losses would be too huge if the Applicant is to

| await until the main suit which is pending before this same court

is heard and determlned as there is presently a continuing
breach. '

It was Mr. Malimi’s. submission that, althdugh the third

and the fourth Respondents were initially joined in this

apphcatlon as necessary parties, that status does not apply to

the fourth Respondent anymore based on the ﬁacts disclosed in

Y,

the counter affidavit filed by the 1 Res{aond;;nt Whgch %{) the

////,

effect that the larger portion of the é@nsngnnyéf \K/as/,s d to the
4% Respondent. He submitte /@”fthat ‘as pér the Annexure

/
////, iy,

\\\\\

2

PISA-3, the Appllcary nd® 4the i Resgendent concluded a
Supply Agreement for’ the suppIW@f pett:oleum products.

Mr. Malimi ”t/@ld t@s court"ttaat// “as security for the supply,
the Apphca% éﬁpjled oy an/f/I;;//e/y@cable Letter of Credit (LC), in

favour of tﬁe 2 » efen@ant The same was attached as
/

%
"y, by,

Anne/xure P;SAM to the supporting affidavit. According to
him, fbe LC was’q;sued by the Bank of Burundi (as the “Issuing
Barnk") ”eg//g/////// //@mF irmed- by the 3™ Respondent (as the
“Confirming Bank") He told the court that the terms and
conditions of the LC were clear, and the most relevant term and :
condition is the one captured under Field 40A — indicating that
the LC was “Irrevocable”. He submitted that under Field 49
it is clearly indicated that the LC was “Confirmed”, and the 3
Respondent is shown under Field 53A to be the

NN

“Reimbursing Bank”.
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He submitted that, under field 47A- 3, the total amount
to bev drawn under the L.C arrangements is US$ 60 million. He
contended that under the arrangements, the LC was to be
reinstated based on a new request upon final settlement. He
argued that as per Field 47-A-3 the LC was revolvmg and
cumulative. He submitted that Field 47A-3 of the LC should be
read with Field 43-B which allowed “Partial Shlpment"
Accordlng to Mr. Malimi, the shipment of the consignment was
not meant to be for all US$ 60 mllllon but ”’aJJowed a partial

shlpment to the maximum of US$ 60 mm;@g, and/,th/ was

\\\
@

"y,

issued and confirmed. He argued fhat from /t//é ”m@,,m nt of its

issuance, the 1%t and 2™ Resééﬂdﬁﬁts weré secured for their

%

%, ////”’/////”4’@
///,,,/////77/&

/////,//

shlpment to the Applicapt. .
Mr. Malimi submitted that,,,,,as %Iaown in the Applicant’s

é

supportlng aff‘da%;, n@ payment Was made outside the LC
arrangeme 2 4 d, hen;e the,/;ea/ sons stated in the 1%t and 2"

’(//

Respondents‘%gou ,te aff" da,VIt as their basis for wnthholdmg the

////////,, : //x//,

relegse of tﬁe cemgg are“‘Unfounded considering that the LC is
“IrreV@Cab/e” ard * Z%nfrmed’ He argued that they have never
been a fécLs 0! /elnstatement of the LC to meet the payment
requirements as contended in paragraphs 7(a), (b), (c), and (d)
of the 1t Respondent counter affidavit or_paragraph 16,17, 18,
up to 29 of the 2" Respondent’s counter affidavit.

He submitted further that, since the LC was irrevocable

e

\\\\

SN
&\
\\\\\*

B

N

\\\\\
\\\\\

and confirmed, the issue that there was no reinstatement of the
LC to provide cover to the consignment cannot arise and full
payments were made. To back up his submission reference was
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made to various SWIFT - Payment Advice attached to as

Annexures PISA-6D, C, D, and E, showihg how payments |
were made to the cbnﬁrming bank. According to Mr. Malimi
f.ur-therAto that is the confirmation from the Managing Director
of the confirming bank KBC Burundi, attached as Annexure
PISA -7 which are émails confirming that the LC was fully paid
to the tuné of UD$ 60 million. He told this court that the KCB-
- Burundi is the originator of the LC and as Annexure PISA-7

0

which is the email dated 04/10/2023 mdnc“a;;es the US$ 60

Y,

million for the entire LC has been pald éngj SO ﬂae S/J lier's

@

’///, %,

bankers have been paid. / iy,

Mr. Malimi submitted thétmxj'le Oﬂglna or of the LC does

///, ////
//,

confirm to be paid wf;/lse can cra;;stlon%zie argued that the
duty to follow up on th money \mj;h th@Jr respective bankers is
of the 1% and 2“‘ﬁesp@ndents ”’I; was his submlssmn that the
3rd Respon}é/ﬁ/f”’@,s onfyéa “cw));;o/,r%mg bank” but has a robust
role b/gc/iijsé / d;jed “ap its guarantee and that, as a
reimf ursing bgzn 4; also ffiust pay. He argued that the Applicant
has no, squabble§ wnth the 3™ Respondent as such, but the 1%
and 2n" R espon }/fents have to follow up the matters with their
bankers properly. He submitted that, in the reply to the 1% and
2nd Respond'ents’ counter afﬁdavit,' there is attached thereto as
annexed as Annexure PISA -R-4, a SWIFI’ Payment Advice

dated 27/09/2023, from the Bank of Burundi to the 3w

‘{\
\\\\\\\

\\\
~§~

N

o
SN\

Respondent.
Expounding further on Annex.PISA-R-4, he

maintained that this annexure summarizes all payments made
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to the tune of US$ 60 million. He argued that the same asks for
confirmation and the reference thereto is a reference to the LC
under consideration as the'US$6O Million was for the entire LC.
Mr. Malimi pointed out the payments made on 22/08/2023‘and-
15/09/2023 noting that these payments sum up to a total of
US$ 35 mil'lion as the last batch of payments made by the
Applicant. He contended that, in the meeting whose minutes
are attached to the 1% Respondent’ counter affidavit as
Annexure LCT-12 the Apphcant was not a faarty thereto, but

Y,

the meeting involved the 1st Respondenf e 3“f’Res ndent,

’//

Burundi Oil Product Commission, tf"ie Bank %er‘w)d and M/s

Nisk Capital Ltd. )
Relying on Am?. ur/é?J.Cf-dZ he” pgued that, though

the Apphcant was notéa party to the n‘ieetmg, it can be clearly

///

shown that the payménts weré, ;ecéwed He submitted that
under pag%/” ofg of fhe nW%e,s%here is an acknowledgement

d’

-of the two paym/ef j;s,,made,,,on 22/08/2023 and 15/09/2023 all

/////5’///// /////

of which Were faecelveo”” by the 3™ Respondent (KCB). He

Y,
% 4/
%,

submitted that; such”payments corroborate the SWIFT Payment

’//

Advice of’@,Z/

Uity

According to Mr. Malimi, during the meeting to which the
App{icant was not a party, it is shown that the 1% Respondent
raised the issue of reinstatement but there was a disagreement
as to what really that meant. He argued that the only issue that
the 1%t and 2" Respondents are clinging to even now is that the
LC has not been reinstated to allow payments. He maintained,

o
\\%\

\\\
‘\\\\
\\\\\\\

\\\\\\\\

\\\\\
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however, that, since the payments have been effected there is

no need for reinstatement.
Mr. Malimi submitted further that, in any case, Field 47A

of the LC had provided that, reinstatement could be done upon
final settlement, meaning that, one must have supplied and Now
. convenes for a final settlement of th_e accounts and the

reinstatement was upon a new request by the Applicant. He
argued that, under the LC and UI/DC-6OO literature,

reinstatement is about a “renewal” and \’Mgszre the LC is
revolving and cumulative, it means tha/f//fﬁne goég/,,, ) 2ed to
go for a new LC whenever he/she g@es fo? %/e/vxf Jg;ﬁ%it He

A malntalned that it is onIy }de//f’f’%?@al sez;tleﬁgent as per Field

47A-2 of the LC. N
Mr. Malimi sulzgmltted fun’taer f’hat the allegation that

/

there is no securlty préylded fof‘ by the Applicant to. cover the

%,

D
\\\
\%\‘

W
\\\\\\\

iy,
ity
2
“ty,

\

N

%,

| supplies is )}%‘éﬁ/ a nér) stéag;/ e noted that there have also

///

been ralsed cem }/gsythat@be LC has expired since under Field

\\\\“

//////// ty,

31D fthe LC tﬁe same “was to expire on the 3 of September

%,

2023/ “He subm"ii;ted “that what that fact entails is that the LC

%

was to ¢ Gm%(}//an end by the time there was paid the US$ 20

million and that, on the 15% day of December 2023 more monies

\\\\\\
\\\\\

\X
\\\%\‘
AN

~ went in. |
Mr. Malimi submitted that the expiration of an LC does

not prevent payments of suppiiers who have supplied within the
validity dates of the LC. He maintained that; in any case, the
beneficiary is at liberty to apply for an extension to enable
payments to be processed. He argued further that, the payment
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of US$ 35 million was made to meet the obligations but the
Applicant has not received the. fuel consignment, and the
monies paid have not been refunded. He argued that the expiry
of the LC cannot hinder the release of the consignment.

Mr. Malimi submitted further that, the other issue for
consideration is the unfortunate allegation made in paragraph
9 of the 2" Respondent’s counter affidavit and Annex.N-6, to
the effect that, the consignment is no longet/ avallable as it was
sold to other buyers to mitigate alleged damggeﬁ and costs. He
submltted that the facts present an unf“@;’tﬂaﬁ/ge sﬂ;;,lat/wsmce
the endorsement of the Bill of Ladifig, (BL) (%é&m ‘6) shows
that the consignment was def%émq t//o%the ﬁ}th Respondent on

the 7t of July 20237 datg when ‘the#Bl” was endorsed.
According to Mr. Mallml that % tﬁe,, reason why the 4t

/

\\\\\\\\

/

Respondent has n@t sard/anythmg |n ’tespect of that matter.

Mr. % /f’ml,/subm;tt ¢ ?ftj/gg%tﬁe information that the cargo

was sold came; to g, A pph;ant s attention after he was served

V. 4
the g/

untef; 1dgvits “But nowhere was it dlvulged to the
Applléant earliet, b evén though from July 2023 to September
2023 there,,%gr;//several ongoing communications between the
Applicant and the Respondent. He averred that neither the 1
nor the 2" Respondents ever disclosed such facts, although
paragraph 8 of the 1%t Respondent bears similar information,
this being an indication that, the two were in’comm‘unication.
~ Mr. Malima submitted that, in line with Annexure PISA-
'R -1 annexed to the Affidavit in reply to the 151t Respondent’s |

counter affidavit, the Vessel discharged its cargo twice at the

\\\\\\

///é ,

\\\\\\
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- port of Dar-es-Salaam, first on 1% of July 2023 and second on
31% of July 2023. He stated, however, that, if the alleged sale
of the cargo-is anything to go by, then it would mean that the
sale was.done before the discharge of the cargo at the port. He
submitted, howevef, that, in  between there were
- communications which spanned between the months of July to
- August 2023 and if the 1% Respondent knew of the sale, why
did she remain silent WIthout sharing the lnformatlon with the

%,
%,
”’//

Applicant?

- Mr. Mahml submltted further that msj:ead @s ay be

é/,

noted from Annexure LCT- 9, the 5t Resa%% ni.'@ur orted to
cancel the supply contract ancf {j@thjng Wwas djsclosed regardlng

’///////, /;,

| ‘the sale of the cons:gn ent 1@ thé 4”‘ Réf/sﬁendent He stated,
- _however, that, there ] 45 a commemal “jpvoice setting out the
g payment for the éta,tlre gonsxgnment “but no indication that any
part therec%fé”’%old He subn))g:e/d further that, as Annexure

PISA—§ indie eate/ A thé%/ d of August 2023, the Applicant
N, Y,
invited the’ ”Lst Re,spondent immediately after the Vessel had

%,
//é //

dlsché;ged the” %cargé He observed that the 1 Respondent
- replied f@/,,,Ann xure PISA -8 on the 039 of August as

77

Annexure LCT-11 to the 1st Respondent’s counter affidavit -

\\*

%\
\\\

N¢

SN

would show ,
Mr. Malimi submitted that; the letter does not show

- anywhere that the cargo had been sold. He further stated that -
on the 06™ of July 2023/ 07t of July 2023, the confirming bank
(the 3™ ReSpondent)‘.. did receive money to the tune of US$ 15
million. for this last consignment as per Annexure PISA-6B of
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the -«Supporting affidavit, meaning that the consignment was
allegedly sold to the 4" Respondent the same day, a fact which
clearly - reveals that the -alleged sale borders a fraudulent

conduct if at all that happens to be true.

Mr. Malimi submitted that, as per the law there is no Oil
‘Marketing Company (OMC) permitted to import fuel outside the
Petroleum Bulk Procurement Agency (PBPA). He referred to this
court Regulation 14 of the Government Noz‘/ce No. 193 of 2017.
He. argued that nowhere in the 2™ Respondent S counter

%,
4’/// ’//,

affidavit is it mdrcated that there was anyo,,@pprovgl % the

PBPA allowing the 4t Respondéut to % hasg “the said

consignment. He noted that asﬁ’éer%eg 17 o the GN.No. 193 of

//// /////////, %,

2017, no person is / lloWed to produre “bulk petroleum
consignment outside ﬂwe PBPA ﬁ’arneW@J‘k He argued that the
procurement of th’e,,28 @OO MT of gas‘ohne exceeded the PBPA's

allowable a%{o/{fﬁt and, fort%aa;)gaa/tter such purported salewas

illegal and c//éo e bles“ged by this court. He further argued

’// //
////////// ’/ ///,

thatgt is wo*th noj,;lng that the consugnment was an on-transit

’///

consngnment de’stlned for the Republic of Burundi. -

é

\\
\\\\\\\

NS

\\
\\\\\\\

QI

’///

Froe ///////////E/f fact Mr. Malimi argued that one of the
following two things must have happened: one, either the
consignment was localized or two, that it was sold to another
country. He argued, however, that, nothing has been disclosed
in the 2™ or 4th Respondents’ counter affidavit or supplementary
affidavit and, if the consignment was localized there is a

procedure which should have been followed.

Page 11 of 56



Referring to Reg. 15 of GN.193 of 2017, he argued that,
if a consi'gnment was a ttansit-cargo there are requirements and
specifications which ought to be complied with. He submitted
that if the sale: happened, it was illegal and that accounts for
the reasons why the 4t Respondent never commented it, Mr.
Malimi argued that such conduct of short-changing a cargo
destined for a neighboring country that uses the Dar-port
should not be condoned by this court as it not only tarnishes
the reputation and image of the Dar-es- SalZam Port but also

/////

has dlsastrous effects on the Port’s funcftjdnsd /

“y,
//0/, %,

He further submitted that tFle, mome%sed 2] ‘purchase

the consignment were Burur(é;an,,,,//taxaayerg who now have

%, %
// ///////// /

neither the fuel nor the/xjone% As regar&s”“{fla. “4th Respondent’s
alleged lien over the con5|gnment thlch is under- the 4%

%

Respondent’s cust‘@dy, “he submitted//that the 4t Respondent

seems to é/// /’”’mlxmgf upf%g,s;),ef as before this court no
appllcatlon/sia;t h S50k een”//fjlled alleging adverse interest. He

argu/d that”//what//,,,the c durt has before it is a mere allegation

D WV

\\\

\\%l\\\

%

ralsedé,by way of an “affi davit, while in fact, this court ought to
have béen ), Iy //en the opportunity to hear the partles
comprehensively. and not by way of passing. He contended,
however, thét, the claims raised by the 4t Responde_nt are
unprocedural as they have come to the light through a back
door and should not be allowed.

Mr. Malimi argued that be that as it may, in any case, the
Applicant and the 4t Respondent are still doing busine$s and

there is no indication that the arréngements they have-are being

\\\\\\\\
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or have been terminated. He argued that, if the 4™ Respondent

is interested in raising a claim, then he should have come up

with a counterclaim since, currently, there are no sufficient

materials before this court for it to determine the alleged claims

by the 4™ Respondent. He submitted that the claims by the 4
-Respondent-are to-the-tune of US$-14.5 million-while-there-is

already paid US$ 35 million.

Concerning the tenability of this application, it was Mr.

%
Z
%,

Malimi’s submission that the orders sought a@,,,dlscretlonary in

///, ’//

nature and the court’s discretion is to be %rase(d, Judiciously.

////

He submitted that the case of AtlllQ V. M/b// we //,4,1 9) HCD
284, should therefore be foff@Wed a§ the’/trapplngs of this

//,/ é‘//

application are almost /ong the same hneS’@f an injunction. He
contended that the requ1rement§yvh|ch,,,were laid down under
that case are fulry//,,,;nef/,ln thls applléatlon He contended that
the apphca%é’ﬁ//””does reveaTa/ﬁ,e;) {is triable issue, the applicant

%,

is in an appéﬁent ajgger @t  suffering as her monies were paid

///////// “ty,

but 7 fuef ’was ’avalled “Further, he contended that the loss

%,

belng arreparabfe th ”’Apphcant has brought up this application .

/

\
\\x~\\\\

\\\\\\\\\

2N

&
S

\\\\\\\
I

\\\\

to mltlga’te,,,,sd//oh Joss as she still stands to suffer.

Mr. Malimi contended further that, even if the loss can
be quantified in monetary terms since the applicant has failed
to deliver to the Burundians that is a serious issue of concern to
them as they stand highly inconvenienced. He argued that the
balance of convenience favours the Applicant more than any of

“the Respondents. He thus argued this court to grant the

Applicant’s prayers with costs.
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Responding to Mr. Malimi’s lehgthy submissions, Mr.
Godwin Nyaisa, .the learned counsel appearing for t’he 1t
Respondent, addressed this court by focusing on the remedy
so'ught for payer (a) to the chamber summons. He contended |
that the orders sought are silent as toﬂ what’ will be pending if
~this "courtdecides to grant them. Will the court grant such
orders pending the hearing and determination-of the main case?
Mr. Nyaisa asked. He submitted that the prayers sought are not

%,
///

temporary but seem to be having a permaneﬁt@ffect and could

//

only be granted after hearing and determlﬁmg the nga|ln//rt He

argued that a look at the Plaint attached a nrre);u e PISA-
1 shows that the 2™ prayer in ﬁjef&han‘iber §ummons is akin to

%, “ttn, “,
%, My,

prayer (d) of the relref;ougﬁt uncfer the Baint,

In view of that; he argue@' tha{‘*grantmg such an order
would be tantamow;t tovprejudg‘i’ng tﬁe maln suit whose hearing
is yet to c%/ﬁ/ﬁ’e nce. He contegde/ that the 1% Respondent as
a Defendant )t /,;g;larn swt will not be availed an opportunity

// My, “ty, ',
to %sent””%espectlve ‘Bocumentary ‘evidence and will be

rhE

\\\'&

)RS

condemned unhear {

Té@‘up ///ri his submission, he referred to this court the

ity

cases of Isaya Mwakilasa @ Wakuvanga & 6 Others vs.
East Africa Television Ltd & 20thers, Commercial Case 46
of 2008 (unreported) and Shaheeza Moezali Karmali &
30thers vs. North Mara Gold Mine Limited & 20thers,
Misc. Civil Application No.203 of 2023 (unreported). He

s,ubnjitted:,_thenefore,i.hat_therappIication—befere~this+:eurt—is—

\\\
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not one for a temporary but a final order and should not pe

granted at this time.
Mr. Nyaisa submitted as well that, to a larger extent, the

application at' hand has been overtaken by events. Referring to
paragraph 7 (f) of the 1%t Respondent’s counter affidavit, he
contended that, to the extent of the amount paid, the discharge
was made to the Applicant as proved by Annexure LCT-6. He
submitted that, regarding the portion of the gargo yet to be paid

//

for, the 1%t Respondent has made it clear in hei“gounter affidavit

W,

that the same was sold to off-takers to l’eféfasg the Ajesselwhich

%,
2
%,

had anchored for 81 days waiting f’éz conf‘ff%( oftof payments
from the Applicant. He referre //é{’t@f;hls cgurﬁ/fAnnexures LCT-

%, "y,
// /////// //

7 and LCT-8 as proof OF thé, alleged sa(ef’///fl-,le contended that

\\\\\

W
\\\\\‘\

the only cargo remaln;ng is MT. 4”/8,,
Mr. Nyalsa"///,,surfaalsed tFi’e;e fore that, apart from the

remaining /4%3 théo;e/s @Q)ﬁ,/;}ag cargo is no more, and this

court shoulcf’%)ot g,,,entlééed to grant orders which cannot be

Wy,

enfojced. H@/,, ontendecf that, whether the sale was lawful or

///
Y, /,
/’// %,

not i< wpot an iSsue *hat can be determined at this stage. He

argued %haj; the //&ppllcant is at liberty to challenge the sale and

that will be eﬁ/// assignment for another day.

~ As to the merits of the application, Mr. Nyaisa adopted
the counter affidavit filed by the 1% Respondent as forming part
of his submission. He argued that, as regards the three tests,
the first being that there should be a prima facie case against
the 1%t Respondent, loo_king at paragréph 6 of the Applicant’s
affidavit and Annexure PISA-3, there is no doubt that the

\\\\

\
'{Q\

\\\\\\\

=N\
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product ordered | by the Applicant was Secured by LC. He
submitted that in line with cléuse 7 of the Supply Contract,
paragraph 2 of the Applicant Affidavit also states that delivery .
‘was conditioned upon ful payment security. He submitted,
however, that the queStion to be asked is Whether at the time
when the Vessels arrived, there was such full payment security.
Referring to paragraph 10 of the Applicant’s Affidavit, | he
argued that the same speaks of “assurance gf payments” which
is a completely different thing from Secunty/Payment in favour

W,

of the LC. He concluded that what it me’far‘it»was that 2 Was

”////

none of such security at the time, He argu / hé@,ﬂ use 7 of
the supply contract provndes fo?””fujj pa%:neﬁt security” and not

2,
/// ///////// // %

assurance security”. He an@yed ’chat pé”%graph 10 of that
Affidavit goes contrary/ to what Mm\/lahm; stated since what was
avallable was “éssurégce sec@nty”’/f and not “full payment

”f// ,

i Wy, , “,
securlty // “u, T, i

,; W,

Refen’ag %,/,,Annéxure PISA-5A of the Applicant’s

//ﬂ///////(,// %y,

Affidavit, Mt 4\Iya15a subrfiitted that, this letter, dated 17 June

/

\\\\\\‘

///

2023 s;ates thaf:;.he ﬁtpphcant was referring to “commitment for
” meaning that the same signified lack of a

\\\\\
\\

N\

under*ak’mg

///////////

full payment security. He further relied on Annexure LCT-2
attached to the 1% Respondent’s counter affidavit. He noted
that, with it is a letter dated 19" of June 2023 in which
paragraph says"that ‘full security payment’ was to be there
sometime in May 2023. He contended tha't, since Mr. Malimi had
submitted that by the 15™ of September 2023, the Applicant
had delayed paying for a full four months. |
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Mr. Nyaisa contended further tnat; paragraph 4 of the
said-A;nnexufe LCT-2 was clear that there was to be disc\har,ge
only wnen the full payment security was made. He argued that
paragraph 5 of the letter had adviSed that despite the paying'
US$ 10 million, there was.a need to pay US$ 25 million a
payment which the letter had advised that should be hastened.

Mr. Nyaisa referred to this court a Notice of Claim dated
28" of May 2023 (attached to the 1 Respondents counter
affidavit as Annexure LCT-1). He arguecn,that the same

Y,

remmded the Apphcant of the outstandlng @a)/:ment 0 /tlons_
yet to be fulfilled. He contended that % Sampe” and its
accompanylng email and st/ateﬁ”;ient,,of éc;co upt were in respect
of the three shlpments/ e//s’upmlt'ted that’%e 1%t statement in
column 6 was a ful se;:urlty equaﬁ j;o LfS,$ 60 million. He argued

that the 2n statement’also ind eated a full security of US$ 60
million anc%fﬁé%was the tme//»/ﬁen the LC in question was

//4
Z
%,

raised. M,
///%/// ", //z/,, i, Z

G ;mtted furtfer that Iooklng at the 3" statement of
account in column 6”/ there is no full payment security to the
tune of USEE /9/9/ y’ illion, meaning that there was no full payment
security back in May 2023 and the Applicant never responded
that there was full payment security. He queried as to why the
Applicant did not state so when the claims were issued.

Mr. Nyaisa referred the court to Annexure LTC-5

\\\\\\\‘

\\\

\\\\\\

\\\\\\\\\\\\

NN

attached to the 1%t Respondent’s counter affidavit and argued
that, with it is an email from the 2" Respondent and a letter
from the Shipping Line addressed to the Applicant advising the
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Vessel to remain adrift due to financial hold while advising
hastening of payments so that the Vessel could berth and
discharge her cargb. Mr. Nyaisa argued that, as per Annexure
| LCT-10 of the 1¢t Respondent’s counter_afﬁdaVit, this was an-
- email from the KCB-VBu'rundi advising the Applicant that initially
the LC was drawn for US$ 60 million and has been paid, i.e.,

has been utilized to the limit.
He submitted, however, that, part of it was reinstated to

%,

the tune of US$ 25 million. He submitted th&t,the full LC that

Y, ”ff//

- was utilized during the 2™ shipment bat”’ fof, the”%rd yment

”///

\
S
N

2

was partially reinstated and for that mai;v% fh%c rgo was
patrtially released Mr. Nyals/a reﬁ’er/red tda/et ég)other Annexure
LCT-12.arguing that | / wz?é%a meetllr% %étw/een Burundi Oil
Products Commrssron/ which- wasz,,,conva,hced after the earlier
court case was w(t@drév;/n from’ ‘the Gourt.

| It w/gé//Mp,, Nya’ 52 s”’/sup;/;;;yo/smn therefore that, one of
the agenda w,as%é ;nenf’s/,fso far made and Nisk Capital, the

////////,,/ ////
Applént’s ﬁaandal advré“or attended the meetmg He argued

%, %Y,

\
\\\\\‘\

\\%\\

\\
\\%\
Jast

e\\\\\\\

W,

that, @n page’3 6f 8, the partial payment received on

’_»22/05/20@3 wa %JS$10 Million which the 1%t Respondent is not =~

o

disputing, and the 2™ partial payment was made on the 06t of
July 2023 for US$ 15 million. |

He argued that the disputed payments made in August
and September have no description as they did not reinstate the
LC and, therefore, there was no way payments could have been
made to the supplier without there being reinstatement. He
argued that the' instructions to reinstate must come from the

\\
D

\\\\\\
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issuing bank and the 1¢t Respondent cannot respond as to why
it did not happen. He contended that towards the end of
. Annexure LCT -12, there is a payment breakdown for the 3
shipn1ent and the last row indicates what is remaining as 'the
available consignment which is 4350.18 MT. He argued that the
Applicant was advised since 22/09/2023 to avail names of the

clients for the release of the BL.
. Mr. Nyaisa submitted that, with all those documents it is

the Applicant who is in breach and should n@; be allowed to

W, ”é

benefit from its wrongs. He contended tﬁ‘at@the d@gu %ts do

’///

not support the view that there Wéis full S’e ty//”@gyment He
argued that the LC Flelds whl’@cj/fftt)e Appllceﬁgt counsel relied

//////

on are inapplicable to/ he Ioft Respondeﬁt%///
beneficiary of the LG He. argLrEd thaj; as per what the 1
Respondent statéd urfder par//’gigraéﬁ 6 (g) of her counter-
affidavit, a%éﬁg as the Zﬂ%g,e,s%ndent was not paid, the 1%
Respondent ‘had tljrng ’t@,, deliver. Commenting on Field 47A

//////////// ///

of the LC, Mm,Nya;;a waof the view that, the 1t Respondent’s

undefstandlng of thé“.C is that full settlement would mean that
the LC w”és full /utlhzed |

///

As regards the August 2023 SWIFT Advice, Mr. Nyaisa
submitted that, the same never reinstated the LC and it is the

Applicant who should find out with the Bank of Burundi
regarding Why the LC was not reinstated. He contended further
that, even if it were to be assumed that there was such

\Q\\\\

/

s she is not the

\\\\\\

S\

reinstatement, still the same would be after 4 months since the
arrival of the Vessels and the 1%t Respondent was not sure if the
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“Applicant was still cdmmitted to the LC, hence one would have
expected the 1% Respondent as any reasonable supplier would
do, to mitigate its losses.

He submitted that the mitigations are in the sense that,
the ship has arrived, the supplier has not been paid for all four
months, there would be interests and demurrages which per
day is US$ 50,000 as well as other incidentél costs all accruing
as well. He contended further regarding the role of KCB- Burundl :

%,
77
Y,

that she was not the conforming bank and SO ’f@ad no mandate

///
%,
%,

as the real confirming bank was KCB Kem’fa
éLCT/O (the

",

Mr. Nyaisa argued-that a Ioof(@t Aniac%
email form KCB Burundl) does/@lanfy better and the two emails

/’// //y/ W,

defeat each other He /thhemrgtfed thaf”’the LC was between -
the issuing and the cénf” rmmg Bank a'D,,d if it expired it is the

Z

Applicant’s bank ﬂa;t s‘bould seek fdr its renewal and not the

////

Supplier's d% ////”’ﬁe coﬁi;ended,,;»a( although it has been argued

/

thatt/h/e Ejnk@f E | )’}///dl hés paid, it is for the Applicant to follow |
the foney és,,,the/,/,;nonle§ have never been received by the 1
dent
M/ /W }é also responded to the issue of sale of the
consignment stating that the 1% Respondent had no cargo to
sell as she would only have gotten the cargo had the 2n
Respondent been paid. . He contended that what the 2nd
Respondent chose to do with her cargo having not been paid,

was purely her own decision which was not necessarlly
supposed to be revealed to the 1t Respondent who equally

came to know about it in court. He argued that the legality of

\\\\\\“

A

\\\\
\\\\‘\

/

%,
7
Y

\\\\\\\\\

v

X
@i\\\\\\
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| the same and whether taxes were paid or not cannot be matters
to determlne in this application.

From his sumeSSIon Mr. Nyalsa contended that no
prima facie case has been made out worth of success because
it is the Applicant who is in breach. To support his submission,
he relied on the case of Mochamed Iqbal Haji and 3Others
vs. ZEDEM Investment Ltd & 2 Others, Misc, Land Appl.
No.05 of 2020 (unreported) where it was held inter alia that,

&,

the court’s jurisdiction to interfere where a cohi;ract subsists by

//// ///

granting an interlocutory |nJunct|on is Ilmlfed to cases /ere it

\

Y,

is clear that a breach must reéth fron%e%;cts of the

Y
Defendant. Y

Z 4”’1
% %, %,
%, Y, ////,//

Mr. Nyaisa sub ed”’furthér that “Fis the 1% Defendant

who stands to suffer wreparable I@ss lf ey have not been paid

/

and could not hXV@ reieased fﬁe cénSIgnment without being
paid first, a/?ﬁ/ ﬁ_c waéxelrfstaj;gd%nd no payment security was

/

avallab/l/e Hé irg }r ;;l,/,that/’/’@nce there is a release, the obvious
‘wou /be Eﬁ”ax; th@,,cargo “would be distributed to the outlets in

’///

Burune;ll cénten”éied that the Apphcant is a resident of

%,

\\
%

N
\\\\\\\

AN

\\\\\

\\\*\
\\\\\

SN\

. BUJumbLfr@,,W/j/%o assets in Tanzania. As such, the irreparable. -
loss would have befallen on the 1% and 2™ Respondent had they
released the cargo. He similérly submitted, concerning the third
element (i.e., balance of convenience) that, once the cargo is
sold, it will be difficult on the part of the lstRespondent to get
anything out of it. He thus urged this court to dismiss this

application with costs.
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The third submission was from Mr. Nuhu Mkumbukwa, a
- learned advocate for the 2" Respondent. For him, having
adopted the 2 Respondent’s counter affidavit, he chose to be
- associated with the 1% Respondent’s counsel sumeSSIon to the
extent such applies to the 2" Respondent’s case. He maintained
that the contract between the 1% and 2" Respondent obliges
the 2" Respondent to deliver the cargo only when there is full

payment secunty Reliance was placed on paragraph 4 of

Y,

O

W,

Annexure N-3 of the 2 Respondents coun;;er affidavit. He

%,
’/o

contended that in this case there were ih’ree Ves”SeIsL% ereby

\

“,
, % %,

the 15t and 2™ Vessels dlscharged Wﬁ;hout ) /a em/f,b//’/ t is the
third Vessel that had issues s tl)ere¢wa§ no full payment

%, ///
%, iy, )

security made in respe/ flt‘aecaLrse the K@Nas not reinstated.
He contended that such af/fact Is,stated not just by the

Z.

1# but also by thé@;“j ‘Responcfént (the KCB-Bank). He argued

’//

that even t;é// i‘(’ﬁapllcant,s Anae)//;m/‘e PISA-7 contains an emalil

//,

supportmg the VI/ /, ;hat ””@gly partlal reinstatement of US$ 25

. /// /////,,/
-millign was ”/dpne/,put no”full payment secunty He submitted

4/,

\\\\\\\

\\\\\\

\\\\“

\\\\\\

/
2, %,

theref‘ore that the Zfid Respondent could not to have released

/
,

_the fuel C’o;;ggn ent.

277

He further submitted that although the payment issue
was a bank—to-bank transaction, there is no documentary
evidence from the issuing bank (Bank of Burundi), conforming
bank (KCB-Kenya), or the beneﬁciary bank (ABSA) showing that
there was still a valid LC for the disputed consignment. He
argued that the 2" Respondent relied on'conﬁrn'nation from the

SN
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Bank .and no such confirmation, then paragraphs 7 and 10 of

the 3 Respondent’s counter affidavit apply.
He maintained that the confirming bank is on a stance of

denying that the fele\/ant security has been reinstated meaning
that there was _nd assurance communicated to the 2
Respondent for her to be able to release the cargo to the 1t -
Respondent. He submitted that the duty was to release the |
cargo upon a show of full payment secunty and not to release

it-to the Applicant. |

’//,

He contended, therefore, that even th@,,,, Applicant’s

/

prayer to release is misconceived as the Zﬁd//?\e//sﬁ@nd t being
a beneficiary will release it to fije//// 1 Respondent but that will

//'// %
%, Z 2,
// //////// %,

only happen if the Ap / lcanb,,,compels fhenard Respondent to
confirm to the 2 Respondenf“,,,thaf”fa,there is full payment

Z.

security. But Mr. Mtgumbuka was“qwckto submit, however, that,
even if the/ //f’ﬂc/,of B@runduajg/d/tﬁe KCB- (K) are not agreeing

/

as to ﬂ/hf,,f,,héf t /ﬁgs fulf/@ﬁyment secunty or not, paragraphs

9, 10 11 dngd 10,0f the™2nd Respondent’s counter affidavit do

2 /

show%that the’/a;argd has been sold to other off-takers as

% 2
Y, 7

Annexufe&% /o the respective counter affidavit reveals.
| He contended that such a route was taken to mitigate
the losses and damages since the 2™ Respondent purchases
from other suppliers. He argued that the Applicant was notified
on the 25t of May 2023 of the arrival of the Vessel arid was
obligated to avail the full payment security on receipt of that
information. He submitted that, instead, the reinstatement was

done in piecemeal and so the 2nd Respondent sold the

S

\\\\\}\\

\\\\\

\\\\\\\\
\\\%\
\
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consignment and now there is no cargo to-supply except MT |
4350.38 released to the 1%t Respondent..

He submitted that an order to release the goods would
not be contractually sound and could not be executed as there -
is no more such cargo to release. He urged this court to restrain
itself from issuing such an erder since it has the potential to
create more harm and confusion than good. To back up his -

submission reliance was placed on C. K Takwanr Civil

\\\
\\\\\

/

Procedure, 6 ed, Eastern Book Compan% on page 331,

///, /

para.9 regarding the power of this courf”{@,, grar‘rt m%rons

%\

///

Z,

%,
%, %,

and why it should be exercised wrtﬁx;rrcunas/pg ction,,
As regards the marntafﬁabjuty of this application, Mr.

%
///// //////// //

Mkumbukwa joined hapds With e, Ny&isa, that, the prayers
Zemporaryﬂand%f granted then they will

\\\\\\

\

made are final and no
do away with the rejref b numbefe (b§ (d), and (e) in the Plaint.
To support &% bmrs*s;on””’fhe,);ehed on the case of Gulf Bard

/

5

\\\\\‘

%,
, m,

Group (Tarizam ),,,J.t Vs, Swalehe Said Mohamedi, Civil

’////

Wity —

Revrg%n NG, of///42019 (tinreported).

%He conte/ﬁde:/ffurther that the orders sought are granted
by the éour,,/t %) /}/é discretion. He argued that the Vessel arrived
in May 2023 but there was a delay of 81 days. So, if indeed the
cargo was badly needed, the Applicant ought to have expedited
the matter and paid the LC promptly. As regards the issue of
irreparable loss on the part of the Applicant, Mr. Mkumbukwa

was of the view that the loss was atonable with an award of

i\
\

\\\\\\\\\\\
\

S
o

\\\\\*\

financial damages.
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As regards injury to reputation, he argued that
reputation is earned and there being evidence that the security
was not reinstated failure to do so has consequences that follow
naturally. Moreover, he argued that throughout the Applicant’s
affidavit, nowhere is it stated that the Applicant is the sole
imported of fuel in Burundi. As such, he contended.that no loss

cannot be atoned financially.
‘Mr. Mkumbukwa argued further that even by assuming

’4’//

that the cargo is still available, if the orders ar‘@/to be granted it

///,
- is the 2" Respondent who will suffer be:;ause thé”’/ac;erg nould
be unsecured, and the LC has Ioﬁg eXpl{% lﬁee f 3 of

September 2023. He argued @{at%g;he curr t application was
o a fact admitted

%
o

N
\\\\\

\\\\\“\

U‘)\\\

filed after the LC had ex lred and the exp’ry |
- by the Applicant in hef afﬁdavnt n‘uepf V%,

On the ISSLf'@,,Of d1sclosure @f mformatlon he argued that,
as A-nnex%’/ﬂﬂ IndlCﬁteS/ ,2%1 Respondent was constantly

/

\\\\\

%,

remmdlng t?‘(e/ / sporfedent and the Applicant and so the

/
i,

cons'{ uences o%fallure %o supply full payment security were

///

know’n to all % artfes, themselves ‘being business-minded
persons. ’W)th )} that, he urged thls court to decline to grant

the prayers s;:)////u/ght,by the Applicant..
~ The fourth submission was from Mr. Gasper Nyika, for
the 3 Respondent. His submission was very brief. Having
adopted the counter affidavit of Mr. Damas Mwangwage which
was filed in this court, Mr. Nyika submitted that, the most
relevant parts of the said affidavit include paragraphs 7, 8, 9,

and 10 as they set out the status of the 31 LC which, had it

\\\\\\

Q\‘&\
N
\\\\*‘

N

\
\\\\\
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been funded in full it would have secured the delivery or

shipment of the cargo, the subject of this application. He
submitted that, as paragraph 10 of the said counter affidavit

shows, the LC was not fully reinstated.
Mr. Nyika submitted further that as the chamber

summons is seeking the release of goods that are the subject
of contract, it has been pointed out under paragraph 9 of the
-counter afF davit of the 3™ Respondent that, as a confirming

/
%,

- bank, the 3" Respondent has no obllgatlonf ;o verify or be

Yu,

involved with ISSUGS of performance @f’”eych dn, undgrlying

/
%,
%,

contract. Rather her obligation is to deaf v%n/ tﬁe,,d cuments
as per the terms of the LC aﬁ’éjffwjj not engage herself as to

“m,

\\

’//

\\\\*‘

2

whether the cargo is ttye or npt He praye%”that the appllcatlon
be dismissed with cosé T, T,

/’/

The final s@bmlﬁslon can‘ie frdm Mr. Lalzer the learned

advocate fg}//fﬁ/e,th Res oﬁde)j/ygﬂr Laizer submitted that as a
matter/f/)//; pﬂnc 124, c/f//)urts do care about the sanctity of
contjacts. f@tha’efxextent “he referred to this court Clause 10 of
the Supply Contract between the Applicant and the 1

Responéfén; whefe the two had agreed to the effect that, in

Ut
case of any dispute between them, the same should be settled

in London Court of International Arbitration. |

He contended that under paragraph 25 of the 1
Respondent counter affidavit pleaded that under the agreement
it is the London Court of International Arbitration which will
adjudicate the two and them being foreigners, then this court
is not clothed with requisite jurisdiction to hear and determine

\

\\\\\\\\

\\\\\\\\“

\\\\\
\
\\\\\\\
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this matter. Aside from- that prelimin.éary concern of his, Mr.
Laizer proceeded to adopt the counter affidavit filed by. the 4™
Respondent and the supplementary affidavit thereto as forming
part of his submissien. o |
‘He further adopted the submissions made by the
“counsel for the 1%t and 2" Respondents to the extent they serve
the interests- of the 4 Respondents ahd_more regarding the

orders sought by the Applicant.
In hrs submission, Mr. Laizer submltteéf that as far as the

//// //,

- applicable principle of injunctive relief lé‘pcr@ta,;erned tr%rders

o

/’

sought are untenable. He argued’///that k> %% the, o main
orders are predicated on the f@ppjy contrac‘t and the LC, they

Uy,
/4‘//, /’///,/ //

\
\\\\\\‘

%

cannot be granted be /se fhe tvsf@ mstrdments have exprred
Similarly, the prayer for the secohd order is untenable because

%
n,

S

%,

it goes contrary td//the f‘eal rmport and purpose of Order XXXVII

///

Rule 2 (1) 9%.‘% /QIVII f?rpcedw‘ﬁ//cdie Cap.33 R.E 2019 through

”///

which tem rary/ gupctn/@prders are given.

Mr [eazer”/fargued that, primarily such orders are meant

/

\

\\\\\\\

to melntarn tﬁe s(’atus guo pending determination of a

substant//lvoe ma %r or suit. To that extent, he associated himself

ot

with the various decisions which this court was referred to

-earher argurng that granting this application will render the main

NN

\\\

suit superfluous.
" Mr. Laizer submitted further that the orders sought are

unten_éble as well because the cargo itself has not been secured
by the LC. He argued that the available correspondences,
including Annexure N-4 to the 2nd Respondent’s counter
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affidavit written just two days after the Vessel had arrived,
. prove that the third shipment was not secured by LC. He
a-'verred that the letter (Ann’exure‘_N-4) originates from the
Applicant’s agent urging the Applicant to expedite the payment
process as the cargo-was on a funding hold as payments were
. still pending. He argued, therefore, thét; the Vessel deléyed for
81 days. |

Mr. Laizer submltted as well that, regardmg whether the -

\

///

LC was replenished or not, that is a question @ be responded

Y, /””//

to by the Bank of Burundi as the sender”” f/,,J./[\e L’(ff;///t/e KCB
who act as its receiver, on behalt”"@f the? 1//R??sp d/nt He
contended that unfortunately, /fﬁe@gpph@ant “has chosen not to

iy, %

bring the Bank of Bur% di lrf l;hesév proceédings hence putting
this court in-a precariglis posntlon J,;Ie sﬂlgmltted that when such

Z

issues arise, they@vntéf/ the appTacatii‘én of the UCP600 and the

“, ',
Wiy, %
URR-Ruf es/// W, T, i
",

///

Refemgg /@/Jgrtlcle w4 (@) and (b) of the UCP600 he

argug that’/the §a;ne imposes a legal duty to both the sender

/

and tbe receiver t’o confirm receipt and, in this case,

?

relmburseag/g////g/ }ff the LC amount sufficient to cover the cargo
on board the Vessel. He submitted that being a legal duty, the
absence of the Bank of Burundi puts the court in a difﬁcuAIt.
position to ascertain whether the payments were done to the
KCB (K) or not. ' | |

He contended, howeVer, that the Applicant is to blame
for not bringing on board the Bank of Burundi into these

\\
\\\\\\\

\\\\\

\\\\\\\
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\\\i\
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proceedings. He urged this court to draw a negative inference
against the Apphcant based on such a fallure
Concerning the Swift Messages clalmed under paragraph
- 11 (c) of the Applicant’s Reply to the 3™ Respondent’s counter |
- affidavit, it was Mr. Laizer's submission that, the amount alleged
to have been sent was not the full payment security required.
He contended that in any case the same was sent after the LC
had explred contrary to Field 47A (3) of the LC which requires

’////

the presentatlon to be made within the valldrfy,,,of the contract.

////

As regards the 4t Respondent’s |nterests””/4>,ar LaTze ? d on

Annexure LO-2 to the 4% Respondent S c@y ’é@d hich
are copies of hospitality agreer/ﬁ’” ts,,between the Applicant and
the 4th Respondent. .

He argued that/@ttached t ffAnnexure LO-2 are invoices

Z ////

\\

\\t\\\

///

for a'sum of US$™, 623,,321 89 plus f81361 being the value of

%,
2
Y,

dead stock )}é the Ieaded Depp//;/}(e submitted that through the

4 agreements e /@Resp@pdent had rendered services to the

% ,

Appll{ant w‘thoutbemg "Baid. Besides, he contended that some

/

\x\\\

4///

of théclaims bw;he ‘4t Respondent relate to services rendered

%

\\\\\

\\\

/

as far back, as yrch 2023 and all efforts to demand payments

rrnmh

have not been fruitful.

Mr. Laizer submitted the Applicant has been proposing
a settlement of the debts using the amount of her stock of
petroleum products being kept by the 4th Respondent in its
storage facility on a hospitality basis. He submitted that on the
7% of July 2023, the 2" Respondent availed to the 4%
Respondent a list of off-takers of the 1st discharge of MT-

A\
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'22/660/711 as nominated by the.’Applicaht' and raised a
commercial invoice which is attached as Annexure N-6 to the
2" Respondent’s codnter—afﬁdaVi_t for the MT-20,000 of
Gasoline sold to the 4% Respondent éand that, on the 2¢ of
‘November 2023, the 4" Respondent issued. a final release order
confirming that a balance of 4350.18 m? could be released to
the Applicant. |
He submitted that in paragraph 8 of the Apphcant’

Reply to the 4™ Respondent’s supplementér,,y affidavit, the
Applicant does not deny . there beln/g ”’ag;eemen the
provision of services and being mcfébted t’@ ;l/ 4“1//3 Adent
but that the claims require reééﬂcu;;ltldn Hé, invited this court

/ ///////// ’//

\\

\
K’\\
\\\“

\\\
\\\\\\\

%,
%,

to consider such adm%slon ”/@nd make “4rorder that the 4t
ng the refegse O@the fuel which is in the

\\

\

Respondent order seeki
custody of the 4% Rgzs ondent béfpre ‘the statements of account

are reconci d//ﬁfnlj pre'judlcévibﬁ)l%erests of the 4™ Respondent

%,

\\\\\\“\

\\\\\
\\\\\\\

/

and its lntendg } ,ugterd‘aj;ns in the main suit.

iy,
“ty,

Wiy, _
/ He c%nterided that the Applicant’s position to have the -

// ,

%\

/

4”‘ Résponden claims reconCIled before the release of the

W\

\\\\‘\

///

4350.18 m3wr) igh the 4" Respondent has, does confirm the 4%
it .

Respondent can release upon submission of the names of the

‘Applicant’s clients to the 2"4 Respondent for preparation of the

BL, is indeed a welcome by the 4" Respondent who undertakes

S
<\\\\

to participate in fulil.
He noted that, as Annexure LO-2 to the 4t

Respondent’s counter affidavit shows, all agreements have

expired and have not been renewed. He argued that the only
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way the 4% Applicant can get paid is}by using the Applicant’s
fuel, the 4350.18 M to-offset its claim after the proposed
reconciliation is done. Mr. Laizer subrﬁitted further that,_ going
by the principle stated in Attilio vs. Mbowe (supra), it is the |
4t Respondent who will be a plaintiff in the counterclaim that
has established the existence of triable issues.

He urged this court to strike a bala-nce in a manner that

the fuel belonging to the Applicant is not released until such

’@

time a substantive suit in the form of a wrl&en statement of

///

defence and counterclaim to be fi Ied by fhe,ﬁt“ Re;//p /dent is

filed, heard, and determined. /

Mr. Laizer submitted, m/ﬂ‘ie/a}ternatlve that, lf this court

/// “y,,
ity 4,

is to hold that the a\?ablé%BSmlS l\/f%ef fuel or any such
quantity be released/ then the”///,,courtﬁ order should direct

4

~deduction of thé//,, ?umes s@ﬁ'dént to liquidate the 4th
Responder;/%/@f s 4, pleadeg)aere Mr. Laizer submitted that

///

the Ap Ilcan_t’ff/h ﬂa;,,ged c1a|ms of fraud and has cited GN.193

n iy,

of 2(},/{ :rgu” ing that it préhibits the sale of transit fuel to several
off takers lnefudlng the 4 Respondent He maintained,
however”’wj:;ﬁ)ag/// //yﬁe learned counsel for the Applicant has not
told this court that under Regulation 15 (1), (2), (3),-and (4) of
GN. 193 of 2017 pérties are allowed to procure trénsif volumes
through the BPS System except for local volumes. He noted,
however, that the only condition attached to that is to ensure
that the cargo strictly _cdmplies with the quality requirements.
Mr. Laizer argued that even so, the 4" Respondent does

oil transit business as usual and has companies operating in

\\\\\

N

\
\\\%\\

\i\\\\

\
SO\
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Rwanda, Burundi, Malawi, and Congo DRC, meaning that she is
allowed u'nder the law to acquire such volumes without being
acoused of breaching the law. B

He submitted that the 4th Respondent purchase of the
cargo aboard the Vessel from the 2 Respondent was no secret
but allowed under the existing law. Referrrng to Annexure
PISA 5-D attached to the Applicant’s affidavit, he submitted
" that on the 26t of July 2023, the 2" Respondent wrote to the

/

Executive Directors of the PBPA and TPA mfor’ngrng them of the

///// ’///

2" Respondent’s readiness to off-load thé'/vplumés of the said

fuel to the 4 Respondent. Hé, subn‘uge(/f/( “thy t the 4t
Respondent has been crted as% ’/not)fylng pérty because it was
so agreed that the cargo ”’would Joe dfseharged to the 4%

Respondent as a notifying party He contended that the volumes

% %,
”///

\\\\\
N\
\\\\\\“

FE

%,

are not subject to’/’fpayment of taxes T this country unless such
volumes ar%focalrzed “He é@gtene{ed that there is no evidence

/

to show that’the / };esporaﬂent Iocallzed the volumes to argue

\\\\\

\

///////7////// i

that faxes were eévade od ™

%,
% /
% Y, M,

M. Larzer cofitended further that evidence has been

%,
%,
W,

~ shown o%th//e/// /}yfstence of an agreement between the 4% and
the 2™ Respondent which necessrtated the communication
" between the two about the sale of the calrgo which was not paid
for by the Applicant. He argued that,;' after the Applicant’s

failure, there was nothing wrong for the 2*“* Respondent to seek

\\\\

\\\\\

other buyers to mitigate her losses.
Relying on Field 47A (3) of the LC, he argued that the
LC provides that reinstatement of the LC crystalizes when the
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- maximum amount is drawn down, the maximum amount being
US$ 60 _millioh.. He submitted that what was paid by the
Applicant was. not sufficient to constitute the maximum security
required under Clause 4 of{the Supply Agreement (Annexure
PISA-3) to cover the costs. He argued that the Applicant is not -
the sole importer of fuel in Burundi. He thus urged this court to

dismiss the Applicant’s application |
In hrs rejoinder submission Mr. Mallml rejoined that, the

\\
\\\\\

%,

1
- Applicant wish to maintain her submission in c4z;|ef He rejoined

/// ///

. that, as far as the tenability of this applleat’ for) | |s cénc /d the
- same was made a part of mrtrgatrngfmeasar fhe,, p rt f the
Appilcant as there is eurrentﬁl@e@gonﬁUUIng breach and the

%,

/// /////// ,
% %
/////////

Applicant cannot sit idly,, 4 T, 'i iy,
- Second, he argued that thg prevrsrons upon which the

/

application is premj,sed ‘are secf’ oy /648 (e) and Order 37(2) (1)
of the CPC, /1/5”’”/2’33 R EZOi@@};lq%ectron 2 (3) of the Judicature
and Ay)hca/f’/r@n o WS Aci;, Cap.358 R. E 2019, making this an |

7 it
appl ation fhg;t éernes clbser to an lnjunctlon He argued that
the in wry cannét coﬁtlnue to be sustalned till the final suit is

determlned as /9rgued and that this c;ourt has the power to

K A4

)

\\\\\\\\

\\\\\\\\
\
\\\\\\\

Y

intervene. |
Mr. Malima rejoined that, under section 68(e) of the CPC,

the court can make any interlocutory brder as it sees fit to
prevent ends of justice from being infringjed . He arguéd that the
Applicant has paid and there is US$ 35 n%,illion lying with the 3™
Respondent on account of the third conéibnment, the subject of
this application and, that, none of the ReEspondents has denied
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that fact. He contended that the only issue disputed is that of

reinstatement of the LC.
He submitted that under section 68 (e) of the CPC, where

the -essential fact is not defeated, the controversy becomes
narrow, and the court should not a”O\\N the injury to continue.

- He argued that read wrth Order XXXVII Rule 2 (1) of the CPC
A
and section 2 (3) of the JALA the court is at liberty to grant the

prayers especrally where there is no clear-cut position regardrng

’////

how the injury should be contained, thrs berngfe court of justice

W,

which must come to the aid of the com[fafémant
/ ki

%

Mr. Malimi distinguished th ”’cases éf %yam
(supra) and that of Shaheeza/(supra) argurra,g that these were
cases for pure tempo %y r//rfjunctrens cons”de/rlng the prayers
sought therein. He sebmrtted th%u; those cases were premised
on sectlon 95 and@rdér XXXfo’/fRulefl (@) and (2) of the Civil
Procedure %?W%ap 33 R”%Z,Q,},Q/hence they were clear cases

e, I’elléf as no remedy was sought under

\\\

ilasa

\\\\\\

D

\
\\\\

fseekm rr‘r

sectrgn 2(35”@; JALA Ca 358,
@Concernfgg a”/possrble mfrrngement of the right to be
heard if ﬂa;/,s///g //gfrcatron is -granted, Mr Malimi submitted that
the parties have already been affordeditrme to put clear their
positions and the fact that stands out is% that there was LC and
the payments were made for the releaee of the consignment,
which is what the Applicant stands for. Hle submitted, therefore,
allegatlons that the Respondents erI go unheard of are

misplaced since the suit has other . prayers that do not

W
SN
\\\\\\\

\\\\\\
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“necessarily depend on this application, reliance being placed on
Annexure 4 to the Affidavit filed in support of the application.

~ Mr. Malimi argued. that, apart flrom the order of specific
.performance the rest will not be can‘pelled out by the order
sought in the .application.-Concerning‘ the argument that the
Application has been overtaken by e\E/ents and the reference
made to Annexure LCT-6, he rejoinea that the allegation is an
afterthought and that is the position held by the Applicant even

’///

in her main submission. He malntalned that there iS no sale as

%,
%,

such given the surrounding facts, in paﬁ@ujar tha;// ile the
“alleged sale took place on the 7t “bf July 2/0/% ‘the %”essel by
this date the Vessel for wﬁ -f"//,/,,;het 4C “gpplied had only
discharged its part of%ﬂe Céij,go oa the””@’éith “of July 2023 as

Annexure PISA-R-2 to the® Rep(%, Affidavit to the 3rd

4¢/

Q\\\\\
\\\\\\

\\\‘i\

///

Respondent S couhter aﬁ‘ldawt shpws”// |
Sfoined that//’/the/,;j;é:harge by the Vessel was
expected b ’4the ppllcan’t%and the 1st and 2" Respondents.

/"///////// ’//

That, emg”*the%gase “the Apphcant( hade invited the 1%

Respéndent fo%/a ﬁ’hal calculation anid pricing as “shown in

/

\\\\\

\\\\\\

\\\\\\

%
%,

Annexure P ///\-8 to the mam adeavnt supporting the

| application. H///e contended that the mwtatlon was a fact that

took place on the ond of August 2023 allnd the 1%t Respbndent
replied by a letter dated the 3 of Auéust 2023, annexed as
Annexure LCT-12 to the 1% Respond%nt’s counter affidavit,

stating that they were .yet to receive the1 final costs for them to

issue an invoice.
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He rejoined that, there was nothing like a sale of the

cargo to a third party was ever mentioned. For him, the alleged
endorsement was moot. -Mr. Malimi rejoined fnrther that the
granting of the applicatidn-will, not prej!udice the said purchaser |
since all parties, including the purchasefr of the cargo, are herein
court and had the opportunity to counter the allegations at least
for the 16,778 MT as per the BL. He rejoined further that, if the
sale took place, it would be unlawful because the 1%

%,
%
’////

Respondent had a contractual obllgatlon to éupply the cargo

///,,,/ %

He castigated alleged the lack of paymeni; gegunty ‘as/// X «cuse,
for not releasing the cargo relteratmg hlS §ub ISéi@;,]/ t there

was full security, first becauée: /u),e LC wés irrevocable and

%
"/'// 0////

confirmed by the 3" R?sponéient e,

, !

Mr. Malimi rejo/ed as weTbthat*”Fbe Terms of Reference

| (ToRs) of the LC% 4;0 ngt have”’e reqwrement of there being
reinstateme ’c’////é%conffencféddoy%{e Respondents except what

Field 47A (2) of J;;e LC Provides, Wthh reinstatement comes

W, i,

/ “
after a “fi nét seftJemenf” meaning that the supply was now

’////

concl@ded and /éthe Parties were to sit down and sort out the

final setﬂeme t/as Annexure -LCT-11 & 12 of the 1

O
\\\\\‘\\

S

»
@‘
\\\\\\\

\\\\\\
~x~

NN\

7% ]
{

Respondent would show. 1 |
He rejoined further that, Since: the payments were
coming from the confirming bank and fihe 1%t Respondent has
the security of the LC, which was irrevociable and confirmed, he
ought to have proceeded to deliver the cargo and discharge the
Vessel and that happened on the 31% of July 2023. He rejoined
that all paYments were .by way of LC] and the 1% and 2
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| Respondents were no strangers to tlhe Applicant, hence the
assurances given in paragraph 10 of} the Applicant’s affidavit
should not be taken out of context under which they were giVen.

| Mr. Malimi rejoined that nowhere was it shown that the
LC terms ever got changed or amended and that the concerns
under Annexure PISA-5 were about when the Vessel was to
anchor and discharge, that being the dontext and nothing else.
- He submltted further in his rejoinder that the argument that by
15t of September 2023, there was already ; f@ur-month delay

//

“which justified the selling of the cargo lf’ af”all SO, t‘he fa%s that

by 7% of July 2023, the cargo was 1@ng s@lg/jndaf,//t is the

case, then all complaints beyo(fdrthge O7ﬁO7/Z@23 by the 1%t and

%
%, ////// //

.2nd Respondent were mere aﬁ;ertﬁ@ughts”’f He rejoined that, if
so, does it mean the payments d@ne on,,the 22 of August and
15t of September”/zoz?,mvolvmg the4_C were done while there

was no ca;géf g/ﬁd the 1,5t a”nd,,;,//f{espondents kept quiet?
He art ued 19 the’@ale issue is ]ust a mere manipulation

///////,/ //////
“y,

bet en théd“ Q,"d and the 4% Respondents as facts do not

tally. ’4—le malnta;ned that if there was| any such sale, it was

%

thereforé“a,,,fra }/fulent sale as it was done when the LC was still
777/

valid. Further, concernmg the 25t of May 2023 Notice of Claim

and other Statements of Account referred to in respect of the.

1 and 2™ shipments, Mr. Mahmi rejoined that, all

\\\\\\‘\

‘Q&\

o\
\\\\\

R

communications were being done before the discharge of the
Vessel, on the 5% of July 2023 and 31% of July 2023. He stated
that the Notice was followed by a letter dated 09/06'/2023 and
17/06/2023, all-of which were in respect of the Vessel, which
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“was going to discharge and their reading will prove that the LC
- was nowhere altered or varled but remalned intact.

As regards the fact that the KCB-Burundi confirmed |
payments or not, Mr. Malimi drew the attention of this court to
Annexure LTC -10 to the affidavit of| the 1% Respondent and
'Annexure PISA -7 to the Applicant’s rrlain affidavit all showing
that there was such confirmation tha;t the whole of US$ 60

million was pald As regards Annexure LCT-12, it was Mr

%,

%\‘

%

Malimi's rejoinder submission that, the lst”’/@espondent has

/,,,, //,
conceded that the Applrcant was not pﬂ\”iy//,,;o the%mee ng as
was not a part of it and denr’éej that %k&;a ftal ‘ever

represented the Appllcant and/’XNhaIever outgomes reached in

that meeting cannot be, /asso@lated Wlth/// thi e/Appllcant
He told this Gourt the Annexyre LCT-12 and the
payments are re§tiﬁg WIth the’/@rd Respondent as the SWIFT

~ Messages ; ne)(uré PISA,,,,,Q)//ﬁdlcate Respondrng to the
second Resb@nd 1;; su%gussron Mr.; Malimi reiterated his

///7////////// /,, |

subnjission fhat the AppllCant’s prayers are fully maintainable in

%

\

\\\\\“

\\\\\\

X

\\\\‘
\»&3‘

S\
\\*‘

S
‘§\

this ca yrt and Eh)s ic a right application brought to the attention.

’///

of the co”@rj: as | nfconstrtutes a unique srtuatlon demanding the

court to lool://///;t it. He submitted that; |the case of Gulf Bar
(Tahzania) Ltd (supra) cited by the ond. Respondent, is
distinguishable and not binding on this court, |

Mr. Malimi submitted that; it will rilot be the first time for

\

this court to grant an application as thje one at han_d as this

court has once done so in the case off Synergy Logistics
-

Company Ltd & Another vs. Equity Bank Tanzania Ltd &

Page 38 of 56



Another, Misc. Land Application No.51i of 2020. As regards the

- argument that the 2"d Respondent reli’ed on confirmation from
the 3 Respondent, it was Mr. Mallmls rejoinder submission
that, the relationship between the 2“d Respondent and the
Applicant was governed by the LC and lt was the Apphcant who
applied for the LC.

Concerning the submission that the 2" Respondent had
no duty to inform the Applicant about the sale, Mr. Malimi
rejoined that, there was both direct and lmphéd duty otherwise
had it been known the Bank of Burundlf/\/tdtaid noé/t/havyzd the
monies she paid on the 22 ot ’//Augu9t %ﬁ?’//@n 15t of
September 2023. He argued fhat@the fign- da;closure has thus
made the Applicant su}‘ r and contjnl/j//e/zs :t@/saffer As regards

| the 4th Respondent’s sﬁrbmnssronsr, JVIr M,ahmn re]omed that the
jurisdictional lSSUé/,[alSéd by ther/arth F{espondent ought to have

been ralsed/é/ﬁ//fhe 1t Resﬁ@ndeg%nd this goes further to prove

\\\

%,

- that the 1St ”2” nd 4th Respondents are before the court to

iy,

defe //thg rfghts @f the /Kpphcant

He submltted ‘that the 4t Respondent has no /ocus standi

\\"\\

\\\\\\\\

NN

to speak ’fe,r th/e 1%t Respondent or raise the issue of arbitration
as the counsel for the 1% Respondent was the appropriate
person to have raised it. Even so, he rejdined that this court has
jurisdiction over the matters before it. He admitted that indeed
clause 10 to the Annexure PISA-3 has an arbitration clause
requiring matters between the Applicant and the 1% Respondent
to be referred to the London Court of International Arbitration

(LCIA). He argued, however, that the 1%t Respondent had not
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intimated to enforce this clause and it/was not the duty of the
4t Respondent to have raised such an issue.

Mr. Mallml submltted that, under section 15 of the
Arbitration Act, a person who wants to enforce an arbitration
clause must follow the procedures laid down by the law which
include seeking to Stay the matter and resort to arbitration.
Section 15 (4) of that Act: does not provide what the court
should do and SO, the court is given a margm of discretion to

%,
%,

exercise. He maintained that since the proce c”Twe has not been

///

mvoked this court has jurisdiction. /
on the

\
N
\\\\\

Y,

To support his rejoinder SmeISSI@j%e//”’?ej
decision of the Court of Kféﬁeaj irfs, the/ case of Scova

%, i, T,
%, 0

Engineering S.p.a &, not‘her vs, Mtlbwa Sugar Estates
- Limited & 30thers, Civil Appeal 4o. 133 of 2017 (unreported),

% %,
”/

on page 18 of”’”’the @ourts ”decrsion As regards the 4t
Responden%(// s”(abmséron "th@j,:)j% Applicant admitted under

’//
%

oath to be mdet%d;o théwx,,ﬁt“ Respondent, Mr. Malimi rejoined

W, /
that,%rat 5 “apn erroneous position to hold as paragraphs 7, §,

%,
’///

and 9491c the Ap slicafit's Reply affidavit to the 4™ Respondent’s
Supplemen;a //—:Iff' idavit contain a very clear denial by the

“Urnt

\x
\
\\\\\\\

\'&\\\\
\

\\\\\\

QY

\
\\C@

Applicant.
He submitted that the 4th Respondent has not filed a

counter application in which the court could make the set-off
orders or the like as the 4t Respondent eeems to inéinuate and
all that remains matters from the bar. He reiterated his
.submission that this application has met %the requisite threshold
applicable to a grant for an interlocutory: application as it is not
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disputed that money has been paid for the release of the
consignment since August and September 2023, but no supply
was released to the Applicant to da_te.f |

| Finally, it was Mr. Malimi's rejoinder submission that, the
fact that the Applicant is not the only importer or -supplier of-
 fuel in Burundi is a side issue not raised by the Applicant but
what was said it that the Applicant is one of the major suppliers
of fuel in Burundl and the volumes involved in the dispute are

///

serious volumes which can negatlvely |mpact ’@g the Burundian

Y,
/7/,7 /’/

economy. He reiterated that the SWIFJ;,, Adv’c;e re%nved

{s

%
’///

(Annexures PISA-6D, C, D, and E) ancf A}// §’tux:,,e LTC-12
all show that payments for théé”é”/’cen,slgﬁment were recelved in

%
//ﬁ/

S
\\\\\‘\

%,
%,

line with the LC arrang/ enfgand for tha/ “matter, the prayers
sought need to be granted Wlth @osts as the principles applied

in the Atilio vs. Mbo Y
apply to thi /s/ /’”’pucatldn //’ /,/////

Wlth///// ch ng sutamlsswns made by the parties, the

Wy, "y,
mair oncem fot«this coli durt is whether the prayers sought by

/

the A‘pphcant s1aould be granted by thlS court. It should be

%, %

///

(supra%have been establlshed and do

\\\\\\\\\

e

\\\\\

\
\
{\\

e
\Q‘

\\\\\

S\

%,
%Y,

noted, h(’juev/e//%hat the Respondents have raised some issues
which they ought to have raised then as! preliminary objections,
but they have rather raised them in their submissions és
concerns worth looking at. I will first address such issues since
they present questions of legal 'significance.
The first point is whether this court is clothed with
jurisdiction to hear and determine this épplic_ation while clause
10 of Annexure PISA-3 (the contréct between the Applicant and
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the 1 Respondent) contains an arbitration clause which direct
the parties’ dlspute resolution to | the London Court of
International Arbitration. (LCIA) In hlS submlsswn Mr. Laizer,
the learned counsel for the 4t Re_spondent (being the counse_l
who raised the matter), argued that the court lacks such
jurisdiction. However, Mr..Malimi has argued to the contrary
that addlng that, the 4t Respondent does not even have the

the 1t Respondent
//////
Indeed this was a point that ought//to have/,,been alsed

”///

by the gt Respondent’s counsel arid, the 4th//?//”” r,)d nt being
not a party to the arbitration c(faﬁse@ ladks the > mandate to raise

%, ity ",

\\
\\\\\\\

4

it. But since it has bee} a:sé@l as am, lssué”’@t legal significance,

’//

does this court lack the mandatefai;o hear and determine these

/ /
///

TN
\

/

appllcatlons? I thmg th’ts court’s"f/;unsdlctlon is not fettered but
in so holdi % “the ISSLTe th”evg);o; Jshould not be whether this
court has Juﬁsd % 1, 0r rr@g; but whether such jurisdiction can

/////////,,,,, “,
be exercised: y view”the right approach is to approach the

4/
%, /
7 /
/4

mattet from thegaomt’ of exercise of thlSl court’s jurisdiction and

not that Tebas j }ﬂsdlctlon or not. |

i)

Secondly, the above position also finds strength from
what the Court of Appeal stated in' the case of Scova
Engineering S.p.A (supra). In the decision, the court was of
‘the settled view that by choosing another forum parties do not
oust the jurisd'iction of the court sinoe the; two courts will equally
have jurisdiction. The Court pointed out, however, that:

“When the attention of the fcoutt, in
which the suit is instituted, is drawn

\\\

m\\\\\\‘

\\\\\\\

\\\\
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to a contractual stipulation to seek
relief in a.particular (foreign) forum,
the court may, in the ex%erCise of its
discretion, stay to try the surt
However the third point to note is the fact that a stay

must, as section 15 (1) of the Arbltratlon Act, Cap.15 R.E 2020,
have been sought by the party aoainst. whom the legal
proceedings whether by way of a claim or a counterclaim are
| brought (and here the 1% Respondent, srnc@she is the party to
the arbitration agreement). Nothing of tl,:)at was @rought before

///

this court by the 1t Respondent, and as corré y sub/, ted by

//, ’4’///

‘Mr. Malimi, the 4% Respondent's comrnsel h s no lo&us to raise

//////////

the issue he has raised. From that p/’osmon I//ﬁ;jd that the issue

’///

“brought by Mr. Laizer 4 /s/’a non /’starten ‘

%, ,
/ %
/ //

The second pomt to no);e rs@whéther the application if
granted /reenﬁaj: tﬁe mam }Jlt In other words, is the
en

\:\

\\

\\\

\\\\

apphcatro ab1e7 In*therr ”é/”ﬁ/t/)mlssrons the 1%, 2nd, and 4th
Respg dents Fr //f’f?srs;e “that this court should decline the
prayérs sougﬁt by”’the Applicant, in partlcular prayer (b), (d),

//

\*\

\

W
\\\\\\

7

and (e% ln the @amber summons. However Mr. Malimi has
countered ‘tiose’a arguments himself arguing that the application
can be granted notwithstanding the Respondents’ submission
and the case they'have'relied on whicﬁ, he dis'tinguished from

\\\

the application at hand.

It is worth noting the court’s; jurisdiction to issue
injunctions or interlocutory orders is| indeed wide, arising
historically as an incident of its inhere_nt jurisdiction. In this |
application, as Mr. Malimi rightly state_d, the Applicant has
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premised under section 68 (e) and Order XXXVII Rule 2 (1) of
~ the Civil Procedure Code, (CPC) Cap. 33 R.E 2019, section 2 (1)
of the Judlcature and Appilication of the Laws Act (JALA),
Cap.358 R.E 2019, and Rules 10(b) and 11 of the Hugh Court
(Commercial Division) Rules.of ProcedliJre, 2012 (as amended).

Essentially, under section 68 (e) of the CPC; the law has
given such Wide powers that the courti can eXercise to prevent
the ends of justice from being defeated In so doing the court

///

may, subject to any rules in that behalf make such other

///, ’///

Interlocutory orders as-may appear‘to ‘the court to 3 just
and convenient. Under that prowswan thete/@){s/ atuy ,,,e ever left
any situation, likely to arlse Wil;h@),;t aﬂegat,,/remedy Instead,

v

the court was given the, /urlsdi;tlorfto paséffany mterlocutory

o I

order if it appears to be Just’ agd cepvement’
Besides, ttfe,,exerplse of Such junsdlctlon by the court is

not depeng;({ /’/@pon the ﬁrng,,//g/%n appllcatlon by a party but

rather it ca/”n, co petentiy be exercnsed where an order is

Uy,
/////////,,// /,, /////////

requf red to”’épreVent tiie ends of justice from being

\\\\\\‘

\Q\\\\

s&\
\\\\\\\

h{g S /msswn Mr. Nyaisa, but more so Mr. Laizer
submltted that, in principle that, the purpose of injunctive relief
must be to maintain a stat,us quo. With g:lue respect, that is not
necessarily the case although it may be éne of the effects of an

.mterlm injunction, but one must be able \to distinguish between

lnterlm lnjunctlons and interlocutory InJunctlons In essence, an
mterlm injunction I made to preserve the status quo until a
named ‘date or until further order }or the hearing and
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determination of the motion on notice'a while an ‘interlocutory’
_ injunction lasts till the determination ci)f the substantive action

i.e., till judgment is delivered.

As it was stated in the case ofi Sea Sa'igo'n Shipping
Limited vs. Mohamed Enterprises (T) Ltd, Civil Appeal
No.37 of 2005 (unreported), while the powers for ordering -
interim injunction are provided for under section 68(c) of the
CPC and the procedure for obtaining a temporary rnJunctlon is
prescribed under Order XXXVII, the powers%'br making such

/////, ”/

other mterlocutory orders as may appear tothe court ;c%e just
a

%,

and convenient are provided for under Sec/rt/{/ n 68(e) and the
procedure for making any. su”étr’f//otﬁer 4nter49cutory orders is

/

prescribed under Orde% H An lnterio@utory order sought
is, however, based g)n a pendmg su)t and so cannot be

///
%
/////

considered in COfT/ﬁ?JeL 4§olatron fron‘(”éthe pIeadlngs if filed or to

’// //
7Z , o
be filed. // Y, gl
%,

,

qultabre;ellefs meant to prevent the ends

\\\\

@\*

\\*'S\\\\

%,

All suchar «gre

%, ///
////////,,/ // “thy,

of ]qstlce fro,m bgmg dafeated and being of the nature, such

are granted at the dls’cretron of the court which discretion must

/

be exercrsed//////;// /jcrously and judicially. It is also worth noting
that, for the interlocutory -order to be'granted the Applicant
must have or demonstrate that he hazs a legal right that is
threatened and ought to be protel;cted. Once the acts
complained of will lead to an infri‘ngement of the applicant’s
rights, it is proper for the court to interv'&ene by the grant of an

injunction. Therefore, where an applicant has no legal right or

N
\\Qs
\\\\\\\\\

A\
\\\\\\

S
\\\\“
NN
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- fails to show that he has one, the cou‘lrt has no power to grant
an injunction. |

~ Moreover, there must also exist a su,bstant'ial issue to}.be
tried. In- principie, an applicant for ah order of interlocutory
order does not have to make out.a casi'e as he would do on the
merits, it being sufficient for him to establishzthat there is a
substantial issue to be tried at the hieari’ng See Attilio vs.
‘Mbowe (supra). See also the Enghsh case American

%,

Cynamid vs. Ethicon Ltd (1975) AC. 396 A7, 407.

///

A court- must also decide whe”re%, the

”///

convenience tilts in considering whether td g%ﬁf’%a,,apphcatlon

4/

for an interlocutory order soughi;”/b»,a,,,the “App licant or not. In this

, 4,

regard the court mus /k ItSelf thequestTens who will suffer
he appllc’atlon Ts ,granted, and who will

\\\\\

///

%bala e of

{\\
\\\\\\\

. more inconvenience if

«\\\\‘\\

suffer more mcohyenrence |f tzhe appllcatlon is refused? If

available’ e)/d"é/zﬁce sh@yvs”’tha,t//%the appllcant will suffer more

%,

\&\\\\&(‘

’//

p))catréa is refused then the balance of

///
/////
L

con lence is |rf"fh|s favér.

%,
%, %
2
%,

1\Iow reve’rjlng to the issue of whether the granting of the

orders s%ught } defeat the main suit renderlng it superfluous,

Malimi has Z//g/qued that the appllcatlon has been brought to
prevent a continuing breach and hence the Apphcant s effort to
mitigate the harms that flow from fit. Essentially, I do
understand, as this court once statéd in the of Fabec
Investment Limited vs. MES Internatlonal Financial

Services (PTY) Ltd & Another, Commercral Case No.07 of

U,

hardshi ):) if ‘the /a

//////////-’f/

\\\\\\\‘
N
\%\\\

\
\\\
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2022 (unreported), that, a party who 'is about to suffer losses
which he can clearly foresee, has a 'duty to mitigate.
| But looking at the current appllcatlon and the order
number (a) WhICh appears in the chamber summons and-
compares the same with relief number (d) in the plaint, I find
that the two are indeed similar or havezthe same effect. But will
granting the anplication render the entire suit superfluous? In
his submission, Mr. Malima has argued that the Plalnt does not

’///

have only one relief which the Plamtlff (Apﬁaucant herein) is

Y, ///

seeklng but what the Applicant is domg ‘is t’@/,,mltlgate t/losses
and avoid the contlnumg breach V\/I//hLCh br‘e H”’é%ga leaded

&«\\

’//
“, /
// %, /
W, Py, %, %,
. %, My, %, %
M, Py %,
%

Z
///// Za

Indeed as I look tt//he//,aff dayrts fhe//annexures thereto
and the submrssrons &1 their ent’mety, ”L,,,do find that the plaint
annexed to the afﬁplrcat;on as Annef?ure PISA-1 has about 8
reliefs sougyf///ﬁy,, the Appfrc/an,,t/,aa{d not just one relief. Had it
been Just one I /éf,,,,whlcﬁ/@,s similar to the relief prayed for in

227
& ///,,/

this £ pllcaf’r@p, T,,,,would ‘have been convmced by the wisdom

%,

\\\\\

\‘2\\\

\\\\\\

///

stated Jin the Nfgerlaﬁ Court in the case of Eyo vs. Ricketts

'7//

(2005) Aﬂ//,,fw y(PT 241) 387 at 393 Paras D-E to the effect

///////

that where the relief prayed for in an interlocutory application
is the same as that claimed in the main suit, it is advised that

\\

\\\\

rather than grant such relief, an Order for accelerated hearing

of the main suit be made by the Court.
But as I stated, the reliefs in the ;Plaint are not just one

and the court when satisfied that there is a need to prevent the
ends of justice from being defeated,_ican, if it ap'pears to

Page 47 of 56



|

be ‘just’ and ‘convenient’, grant the
, heard the submissions from the parties, and looked at the

orders sought. Having

plead-ings, and the 'annexures attached!thereto, I find that, the

question to address is therefore whether it is just and
convenient to grant the orders (specifi cally order number (a))

sought in the chamber summon. ‘
l
That prayer seeks the release of the consignment of fuel

destined for the Republic of Burundi whose payments, as per

%
%,
%,

the Applicant’s claims, were duly settled by fbe Applicant but

Y,

disputed by all Respondents. In therr subnﬁsspns hpwever, the

learned counsel for the 1%, 2“d and 4f"3}/§66nde145 have

argued that even if the order né(mtaer (a) Js t6,be granted, it will
be a waste of time ary/energy srh;;e thef/’//sub]ect matter, i.e.,
the fuel consrgnment//sought to %;,e released has been sold to
other off-takers. The rearned counséi for the 2™ Respondent
submitted /o/l‘///f/nsl;ancé that’ i, J e order |s granted that will not
be contractualjy S »Jgd as ’dgere is no cargo to release.

/// "y, ", Y,

7 As pen,théffattached documents (Annexures N-6 to the

/

counfe;/ affidavit, of the 2nd Respondent shows, however, the
endorsemep//g///////f// the Bill of Lading (BL) srgmﬁes that the
consignment was delivered to the 4% Respondent on the 7" of
July 2023, a date when the BL was endorsed. But Mr. Malimi,
the counsel for the Applicant, has argued that such an assertion

and evidence is only a fabrication to olind the eyes of the

\\\\\\\\

\\\\\

N

\\
\\
S

\\\\\

\\\\\\

%,
%,

observers, including this court.
Indeed, looking at Annexure PfSA-SD which shows

that the Vessel MT Khasab Silver was ready to discharge by the
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26% of July 2023 and, further, looking at Annexure PISA-8 to
the Applicant supporting affidavit whi:[ch is also Annexure N-
9 (annexed to the Respondent’s countfer affidavit) dated 2" of
‘August 2023 and its reply by the IStE Respondent on 03™ of
' AAug'ust 12023, (Annexure -N-9), ther_e is no indication
whatsoever the cargo had been sold |

- Annexure PISA-8 which is a Ietter addressed to the 1%

Respondent asking for a meeting whereln the partles were to

//
4,
%,

agree on final calculations and pncmg, was tﬁsponded to by

///,

Annexure N-9 to the 2" Respondent’ ’cowgter aff dav1 which

reads as follows W, | Y,
/

“We refer to &t ///Ae,tter dated 02

Pty %

- August 2023 agd hefepy ac’f%s@y
that wg /have nof"oyet ré@elved the

%,

\\\\\\

.y %,
3 W, Y, -

fipal cla)m from Qur suppllers'WIth

/

\\

// /

reg érds to, demurrége and other .

Ve Senetle
/ cf@;ts mCurred”’///////// e are therefore

///,,,//// //b}geg,,/ //t//o Pgstpone this meetlng

ungil we Have received details of all

”///

osts’“f////,and have issued the f‘nal

©

N
S
NS

»&\\\\\\\\\

N
SR
\\\\‘{‘\

W
\\\\\‘\‘
&

N\

%,
%
%,

| dvoice.”

As t’”ﬁ(é/f be noted hereabove, the response was given
on the 03" day of August 2023 while the BL (Annexure N-6
to the 2" Respondent’s counter afﬁdavit) one will note that the
endorsement was done on the 07% of July 2023. If that
happened it means, therefore, and as Mr. Malimi argues, that,
the cargo was sold before even the vessel discharged her cargo
something which does not add up to the narratives of the 1%t

Respondent as evinced in Annexure N-9 cited hereabove. I
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will therefore agree with Mr. Malimi th'iat, if the sale took place,
then it would constitute a . fraudulent act that cannot be
| Sanctiohed by this court. Under such a circumstance the court
must not hesitate to act to protect theiinnocent party. |

I hold it to be SO because, in Ilne with Annexure PISA-
R -1 annexed to the Affidavit in reply to the 1St Respondent’s
counter afﬁdawt the Vessel dlscharged its cargo twice at the
port of Dar-es Salaam, first on 1%t of July 2023 and-second on

%,

%
Y,

31%t of July 2023 while the endorsement o ’/’aAnnexure N-6

//// //’//@

shows that it-was done on the 07t of 3u1§1f,2023 Week%»efore
the Vessel discharged herladen cargp ancf e%ﬁe time s hen the

LC, (Annexure PISA -4 atta e dd;p thesupgortlng Affidavit of

the Applicant) was sti y/

Malima, between July up

LCT-9 shows) tﬁe pactles we?e Zf’il in communication but
nothing in %éfmommuméaup)%a/ad anythlng to do wnth the

alleged sale &f th % %sngﬁment

//////////,,, 5
/ In m%wéw/ sucﬁ” non—dlsclosure of facts would raise

\\\\

72

,vahdn,,,,Morerer é&,submltted by Mr,
to Seﬁtembe; 2023 (as Annexure

\

WS

‘\w

N

\\\\
\\\‘*

\\\\

\\\\\\

\\\\\\\\

/// ///
2,
///// %,

alarm ms, and mo”f@ sowhen the cargo is said to have been sold

w\\

/

to the 4%Res )}ndent who alleges to have a claim over the

it

cargo. Was there a scheme to divert the cargo to the 4

SR

Respondent or was it a mere manipulatien between the 1%, 2nd,
and the 4t Respondents as argued by Mr. Malimi? While I need
“not go to any such details in this applicatioh since those are
matters that could be looked at in the fnain suit, it suffices to
note from the affidavits and annexed documents that the

consignment alleged to be sold was sold!to the 4t Respondent.

Page 50 of 56



I do understand, however, that'i-the alleged fraud if any
will need to be looked at more in detail in the main case as this
court cannot go to its details in this pr‘esent applicatioh But as

Denning LJ* s statement in Lazarus Estates Ltd vs. Beasley

[1956] 1 QB 702 at 712, reveals |
.. No court in this {and will allow a

person to keep an advantage which

he has obtained by fraud. No

judgment of a court, no 0rder “gan

%,
%,
%,

be allowed to stand if l’r////has beet,

%

///, %,
%,
%,

obtained by fraud. Fraud* “ynfaugls %, /

everything. The court l%arefuw%/é) ’%,,/
find fraud un@s%} is™ ,,gilstlractly

iy, 2

pleaded and p;ovea’*;but 6ﬂc@//| t%s
/ ///,

proved/ it VItlajes gudgments

contracts ands, al/F/f//,, transactlons

whats,
N, %,
In ha//sutfmlssmn,s, Mrf/// m| argued that, on the 06%

/
%,

of JL?I///Z,QB////@ //o ////,)uly’/’@zOZS the confirming bank (the 3rd

Res;fpndent) d}d%f"e;:elve money to the tune of US$ 15 million

4, %

for ths, last conéSIQnment as per Annexure PISA-6B of the
supportmg’/’fafﬁgz!a’\/lt As it may be noted, if on the 07" of July
2023 such was the situation and on the same date the
consignment was allegedly sold to the 4t Respondent what
does such fact portray? Does it not suggest that thé sale borders
fraudulent conduct if at all that happeh‘s?to be true?

I do not think that I will respond|to the above question

|
as of now, but as I stated earlier, more Tacts will be needed to

T

\\\\\

\\\"\\\
N\
\\\\\

\

2
\\\
@\

\\\\\

unravel what really took place. Even sq, that does not mean
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af-ter looking into the facts,and circum‘lstances of the case and
all that has been laid bare to the édurt, this court will be
prevented from exercising its discretioni and protecting the ends
of justice from being defeated. In my view, any action or
behavior that undermines the 'pUrsuit of justice and the legal
process has the potential to defeat the’ends of justice.
Essentially, two rules will apply when there is én issue
relatmg to the need to protect ends of Justlce (a) that, it is the
ends of justice that injury should be avdded prevented,

/’////, /’//

remedled or mitigated as soon as pt’acticgble aod 2dless

%
“y,

expenses and inconvenience to paf’t;es be % ided,and (b) it
will not be in the ends of Justlée/dexe,,,exer«cnse “ipherent powers if

////// %,
% %,
/// Yy,

e”anterest of“ thisd party or cause

\\
\\\\\\

it would interfere wit

/.

\\

mischief or injustice.
In this apféucat’r@n the Apphé’ant seeks' to prevent or

mitigate gr;/a qunconVeménc;e//g@a{SIdenng that, as Annexures
PISA 6 (aj //7 k8), and@,,Annexure PISA 7 indicate, the

Appléant has,,, T@,,monleé in respect of the consignment which

%,
%,
%
%,

: nofbeen released when it should have been

\\\\\“‘

NN

//
%,
7
%, ////

nevertaheless has

’//

released TJL?,/ /;spondents counsel have contended that it was
the Applicant to blame for her delayed payments. But-as I look
at the annexures PISA 5(.a),4(b), (c) end (d) attached to the
supporting afﬁdevit, the facts tend to tell me a different story
as it is the 1%t Respondent who could n‘ot allow the Vessel to

berth and discharge the-cargo-timely- desplte=bemg —assured-of =

\
\\\\\\

payments
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It is also worth noting, as correctly argued by Mr. Malimi,
that, the parties were no strangers in |bus’iness to the extent of
there being such a level of mist'r_ust.% Being guided by those
principl_es earlier stated hereabove and, considering the facts'

“and all submissions and materials laid"before me, I do not find
it proper that the 1% and ond Respondents should have withheld
the release of the cargo. That was an uncalled-for act that
exerts not only |rreparable harm to the Appllcant but also to the

///

\\\\\

%,

economy of the people of Burundi who are thé%nd users of the

4 %,
Y, W,

fuel which the 1% and 2™ Respondente,,,,, naveo,,,,refused to
discharge to the Applicant whrle the,,partles % ﬁﬂ,,;llong been
operating under an atmosphe é”/ee;ured byd;he LC which was

%, Yy, //,

N
\\\\\‘\‘

7,
%,

irrevocable and confi Irme; d. -
| As it may be n@”‘ced from the suf)mlssrons the 1t and 2™

7

Respondents conf’ended that there was no remstatement of the

%,
, %,

\s\\\\‘\\

%,

LC to prov gé// Coyer to,,j:he’/’/eo);/s%ment and issue of releasing

’//

use gl\/e;,g that no full payments were made.

\
\\\\\\\\

the car o cannot

However aé@orre;:tly argued by Mr. Malimi, since the LC was

%Y,

\\
\\

&
\\\\\
\

//é

irrevoeable and, cofifirmed, the rssue that there was no
remstateﬁaent /the LC to provide cover to the consignment

///////

cannot arise as there are all indications that full payments were

\\\\\\\\

\\\\\
\\\\\\

“made. The LC was a revolving one, meaning that it was opened
for the stated amount and the drawings under it were reinstated
as soon as the documents were paid 'upoin final settlement. This
further explains why I held that the withholding of the discharge

was uncalled for.
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Notable also and adding to that reasoning is the fact that, |

being irre'vocable and conF rmed it means it was not subject to
|

any unilateral modification or revocatron during its valrdlty and
- the beneficiary had a firm undertakrng of not only the bank
issuing the credit, but also of the confit rmlng bank. Now, firstly,
as submitted by Mr. Ma'lima, there is no indication that the LC
was amended meaning that its terms remained throughout its

'valrdrty period. Secondly, as a matter of principle, each

”///

document must be construed accordlng toits té:;,ms As correctly

4
Y, //,//

argued by Mr. Malimi, a look at Field 47A 42) of%th::%does

\

//, %,

confirm that reinstatement was alloWed upo%%é%e lement
Turnrng to the subnﬂ§s1ogs made by Mr. Laizer,

////
: /// /////// //

- regarding the interest 9 th ”’4”‘ Réspondénts “T will only make
limited comments fegardmg »5uch”’//,submrssrons In his

/

submission, Mr. Larzer has argued th”ét the 4t Respondent has

’///

an unsettles - ’/darm arﬁsi:,,,/,/};ge Applicant as evinced by

Annexure LO- /whlch%;lre invoices for a sum of US$

“ “,

1,623,321. 8943!69,;81 361 being the value of dead stock for the

%,
% %,
% %,

leaded, Depot. 4le Submitted that, the 4t Respondent had

%,

rendered”//se/r//zr % to the App.lrcant wr_thout being paid and that
all efforts to demand payments have not been fruitful.
HoWever, as correctly submitted by Mr., Malimay since the
4% Respondent:is a party tovthe main suit, which is pending,
~such matters can be addressed therein! To urge this court to
grant the 4th Respondent set-off orders while the 4t
Respondent has not filed a counter ap|plrcat|on in which the

court could make orders as Mr. Laizer seems to urge this court
|

\1\
\\\\\\‘

NN

\\\\\
\\\\\\\

\;&‘I\\
\\\\\\‘

\\\®
\\\\\\\
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to do would be inappropﬁate since, as % matter of principle, this

be_:ing a court of law, it works based on]ithe materials laid before

- it. Likewise, it cannot act in anticipatio;n that a particular party
will file a claim in the future. o |

From all that I have stated and discussed here, I find

that the Application has merits and meets the thresholds for the

grant of an interlocutory order Und'er s‘ection 68(e) and Order

- XXXVII Rule 2(1) of the CPC, Section 2(3) of the Judicature and

Application of Laws Act Cap.358 R.E 2019, RUt es 10 (b) and 11

/////

\\\

\\\\\

Y,
%,
%,

of the High Court (CommerCIaI D|V|§1pn},,,,Procedu

%,
Yy, %
g %,

%ules,
GN.N0.250 of 2012 (as amended). . /

Because of all that I sta/féddgere ab \?e and there being

%, ////’f// %

a hecessity to prevent Je. eﬁds of ’jUSth “f&am belng defeated

’//

this court finds it JUSt and con‘ﬁ/@nleni; to grant the prayers

///
%,

%
%,

sought and settleé%for the follov(’f f;g brders:

/

/f//’ “the 1Sf Z“d ”aag;/l/// Zespondents are

/

hefeby 6‘(4;ered to stop their

///7// %
“y, 4
%y,

////////////// ////"”’///tmumg,,,/ breach Of the Supply

”///

\

W

\>

\\\\

AN

%,
%,
%,

%, Coritr,act dated 24t June 2023 and
g;andby Letter of Credit dated-
", 49/9/2022 and the 1% and 2
Respondents should forthwut‘h release
ithe cargo of 20685.61 MT, gasoline
which is under the storage of the 4t

%

\\\\\\\

%
%
%
Z
%,
k)
%

‘Respondent, to the Applicant.

2. That, since the parties are eﬁgaged in
Commercial Case No.130 of 2023
which is pending before this court,
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costs of this application 1shall be in
cause.

It is so ordere'd.

[ED AT DAR-ES-SALAAM ON THIS 08™ DAY OF DECEMBER
. 2023

DEO JOHN NANGELA
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