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AGATHO, J.:
This ruling was.prompted by the Applicants’ application:

(@) That the Court may be pleased to order departure from the
scl edullng order in Commercigl Case No. 38 of 2022 for the
Respondent,‘the Defendant jn the said suit to apply for an order
to.amend the Written Statement of Defé?ice {WSD) in

Commercial Case No. 38 of 2022



(b) That this Court may be pleased to rﬁake an order allowing the
Defendant to amend her WSD in Commercial Case No. 38 of
2022 to correct somé averments and raise counterclaim.

(c) Costs be in the Course

(d) Any other orders that the Court may deem fit and just to grant.

Both sides in thié application were under-legal representation; W__hler.eas
the Applicants . were represented learned counsel Seni Malimi, the
Respondent. was under representation of- learned counsel Joseph.
Nuwamanya. On 08/12/2()2‘2, it Was mutually agf_eed-' that the
application be 'dispose‘d by way -of wriften submissions.  Fursuant (] thaz.
consensus -the  Court drew schedule for - filling. of: subm,is_siénjs:->
Appreciat_ively,_ the parties- filled their submissions timely.

The application at hand is'_én' outcrop of the main .suit‘in which the
Applicants are Defendants, ‘and the Respondent is the -Pi“aintiff. I't'_ ic 4
case filed by the 'Rééﬁdhdent claimihé“fepéynfieh't’of thecredit faC|I|t|es
advanced to ‘the 1% Applicant "and “the 2" = 4 -App;i‘c’:’én'ts' “iere:
guarantbe-;-"fI should mention at this ju'nc;.tL-'lre that the éase was at
Héar.i:ng.;stage,:‘I-‘am ,say.ing"_s_o, because, the f’laihtifﬁ -has‘,a!-rj'e_f_:aglyj_;-ﬁ!eci-f-hgs' '
witnesses’ sta_teménts» and have served_. upon the Defendan_fsl- Thatszage

in the trial is called examination in chief:



The present application gives rise to three issues: 1° ‘whether the order
of departure from the scheduling' order in C'ommercial- Case No. 38 of
2022 should be granted7 2nd whether the cond|t|ons for grantlng such
order have been met7 And 3" whether an order allowing the Defendanta
to amend her WSD in Commercial Case No. 38 of 202_2 should be
granted?These ,iSsues can be 'determinejd by -examin_ing the. a'fﬁdavits and
counter afﬁdavits, submissions of the parties and the law.

To-'b'eg'in with, the 1%and 2™ issues are merged because they are
interre'lated. AWhi'Ie"t'he'-ISt issue is whéther»the"o'rder of 'déoarture.-from'
-the""s'chedulind order in ‘Cornmercial 'cés'e No. 38 of 2022 should be
granted, the 2" issue is whether the condltrons for granting. ‘suich’ order
were fnet? It lS trite law under Order VI'of the C|V|I Procedure Code [Cap'
33 R.E. 2019] that amendment of . pleadmgs may be done at any s’rage
of the proceedmgs Hence Order VI Rule .17 .of the Civil Procedure Code‘

[Cap 33 R.E: 2019]provides:.

"The Codrt may at any stage of the proceedings allow either
party to alter or amend his pleading in such manner and on
such terms as may bé just, and'all such amendments shall

‘be made as may ‘be necessary for the puipose” of



determining the real questions in controversy between the

parties.”

See also page 3 of the rulinQ in AEqui_ty_‘j_'Bank (Tanzania) Limited v
Abdulrahman:Mohamedi vaadu T/a Kw'.al‘c‘lu Mikoma Enterprises
& Another, Misc. Civil Application No. 369 of 2021, HCT Dar es
salaam Regisfry at'Dar es salaam at pages 3-4.
MoreoVer, éraatihg of the order for am:endme'_ht of pleadings has certai.n.
cb_nditions. These have .been c_qndsely 'pronoua‘ced' by fthe'-'Co‘u‘rt fcj:f
Appeal Tan.za_r'\ia‘l in George M. ShambWe v. Attoriey " General
[1996] TLR 334 in itich the CAT reaffirmied what Was stated by the
defunct ‘C.oartf“'éf ‘Appeal of Eastern Africanin’ Eastern “Bakery v
Castel-i.nq'~(195»5'8) E.A. 461 that:
- ‘We neéd - also to reaffirm "}z‘}'?el principles “upon. which
amendments to  pleadings should bé" 'mab’e. These Were |
‘stated by":be Court of Appeal of Esstern Afvica i thé Cdse
of Eastern Bakery, v Casteliino (1), That Couit stated at
462, It "Wifl - be sufficient fOf'_l‘/?Q purposes of the present
case, te . s_a;:/, that emendmeh’tei'io p/eadings_;;sough’t ber‘.ic—r’e*
fbe hearing should ,be freely. a//oweci_ if they car'.oe made

without injustice to-the other side.”



What is deduced from the above authorities is that before granting the

order of amendment to pleadings the Court must be satisfied that:

(1) The applleatlon is made before heanng
(2) The amendment is necessary for the purpose of determlnmg
the real questions in controversy between the paities; and
' (3) Such amendment can be made without causing "i'njuéti_cé to the

other party.

These -have been restated in case of Equity Bank (Tanzania) Ltd,

(supra) at pages'3-4.

In James Funke Gwagllo v Attorney General [2004] TLR 161, the
CAT stated the functlon of pleadmgs It also touched upon on

amendment of pleadings in the following:

“If a parly W/5/7es to p/ead /ncon5/5tent facts the pract/ce is
to a//ege them in the a/ternat/ve and he is ent/t/ed to
- amend his p/ead/ngs for that purpose The need to do 50
may arise at any stage in the tr/a/ and if the amendment s
a the_ one the Caurt can - /awfu//y and canven/ent/y |
accommoda.te;,_ it would be obliged to consider _the seme
even .,:thou:gh not initially pleaded. In-other words, in-order

for: the issue to-be decided it-ought to be jbrougnt- on:-- record



and app ear from the conduct of the suit to have been left to

the Court. for decision.”

The same is cited in Jovent Clayery' Ru'shaka and Other""v Bibiana
Chacha, Civil Appeal No. 236 of 202-6",CAT at Dar es éala‘am Aa_t
pages 15-16 of.' Looking at the above extract from JaméS"GwagiIO"é
Case (suprd), a "néed for amendment of pleading may arise at any stagé
of the proceedings. But the Court |s reduired to determine Whether it is
lawful and 'conveni'ent, to allow the amendment. If it is satisfied, fﬁen thé

amendment is allowed.

Two perquisites are observed “here: first, lawfulness, and- second,
convenience. The latter depends On..the'c"ircuhﬁstance'-of' the Cése.- Tt
brings in 'diSéfetiOn ‘to the Court. The lawfulness here 'cotht'es fhé
¢ohditions prescribed in ’ofr'd'ér VI Riilé 17 of the Civil Procedure can
and the case of George M. Shambwe (supra).( In the present ca:‘sf_a',ﬁ'i'f
we. consider whether it is lawful to granf the order for émehdm’ent o%; the
pleadings by matching the condltlons found |n Order VI Rule 17 of the
Civil Procedure-Code and in tne case: of George M Shambwe (supra)
and-. what is averred in the affidavit it is -consplcuous,that. the app!g;cat_!gn
to amerid the pieadings came a little. too lafte as the hearing already

commenced. The Plaintiff has filed. her witnesses’ statements. It means

[}



examination in chief has begun. This contravenes the first conditions
that the application should be made before hearing in the 'main suit
commences. The Applicants have failed to acknowledge this fact in their

affidavit and reply to counter atfidavit.

Whether the Court should order departure to the scheduling orders? For
the Court to order'departure_'to the scheduling orders set fo'rth it -s"hOuid'
be satisfied that the hearing has not' eommenced, the oir_curhstant:es
make it necesSary for such departure and that the:A order is hot'
prejudicial on the other party. Itis surpnsrng that the afﬁdavrt in support
of appllcatlon is not directed towards. substantiating the condrtlons set in
the law. Instead.--rt l,s,.loaded with \dEtaIIS‘ on counterclaim ‘and issues, 6f
breach of contract and allegations of fraud. These are alien to the
condltions for grantmg the order for departure to the schedul.nq orders

It is riot »{f_ar-fetched,’ that the Applicants (Defehd'ant'S)‘ "s'eem t have
fished 'thé é{tideh"ce' of't'he'"-R'e“sp‘ohden't“ (Praintifr)*t'ha‘t" is why %hey" wbuid
trme to a'JpIy for the order of departure to the schedu’mg ‘order and
seek .am_e‘_'nd'ment_ of their WSDAto include the counterclaim. They have
negleoted 1o do.;'so timely. With due respect tothe Applicants, and since

the hearing of .the main- suit has c_om'menced,»_’"a_-wind_ow'for;;dEparting



from 'the scheduling order is closed. In my view, to grant the order for,_
departure from the schedullng orders at the stage of hearmg of the smt
is a mockery of _]UStICe and pre]udloal to the Respondent who has
dlllgently done her exammatlon in chief. It is tantamount to encouragmg |
not only abuse of court process but also to embrace unfair tr|al What
the Appllcants are try|ng todois nothlng but fi shing of ewdence from
the’ Respondent’ (Plalntrf‘f). Such -treac_herous practice . cannot be

condoned by this Court. .

The lssueof allowmg amendment of pleadlngs though can be done aL
any stage of the trlal the power to grant such amendment is left: to the'
Court. In domg 50 the "Court has to consider the cwcumstance of a
partlcular'case. It is riot automatic that amendment to the pleadlngs _wn!
be al'lowe'_d.’

Similarly, ‘a"d_"epa‘r't'ure to the scheduling orders as per-Order VIII Rulé 23
of the CiVilf_‘P'roced’ure Codeshall be done when the Court is satisfied fhal.
such de*pa'r"tUre is’ necessary in the i'n'tere’s-t‘of justice. See also Equzitv
Bank (Tanzama) Ltd case (supra) at page 4 ‘Itis the law that the
costs |n such application shall be borne by the Appllcant (s) :
N‘evertheless;' the Equity Barik '(Tanzan"aia’) Ltd (supra) cited by’ the

Applicants is distinguishéd from “this ¢ase. The Equity Bark



(Tanzania) Ltd case concerned ap’plication for amendment of
pleadmgs that was done prior to the hearlng stage In the present case
the appllcatron was done after the trial has commenced. For-that reasdn

the mte.rest of justice will demand that the sought order for departure of
sched’uling orders be declined.

Applying for amendment of ‘the WSD to include a cbtnntérCiéihq"hac- o
comply W|th the condltlons stated in George M. Shambwe’s ra e
(supra). That the prayer has to be made before hearlng corrrnences In
the present case the -hearing has ’ already commenced. There 'isno-
disputeth‘at theiPlaintiff’sWitnesses"; statements have already been filed

and-served upon:the Defendants (the Applicants). - -

Unlike mtheEqurty Bank (Tanzama) Ltd case (supra), in the caSe At
hand the Respondent (the Plalntlff) will -be prejudlced becaUse the
Appllcants have already read the wrtne,_ss statements from tne P!a-rntlff’_
side. They have seen the Plaintiff's evi’dence'aﬂs' the "'e'xano’ih'a'tion' lrcn:ef
has already been done. THerefore, the Court refuses to gr‘a‘nt the oro’e
of departur,e;;frpqm,the_- schedul,ingprdenihat ‘said the: seCond prayer of
amendmient of the,-.WSD-:inf'_C_Ommer'cia"l'ﬁ.Cas'e.-No: 38 ;-of;zt)'z;z is. .equ,a’l_iy

rejected:



In totality and for the reasons stated h‘ereinabove the application is

declined. The Costs for this applicétion shall be borne by the Appl'ica’nts.

It is so ordered.

‘Date: 24/02/2023

Coram: Hon. U. J. Agatho J."

- For Applicants: Queen Allen (Advocate)

- For Respondent: Patricia Tarimo (Advocate)

C/Clerk: Beatrice | h

Court: Ruling delivered today this.24" February 2023 in the
presence ofQueen Allen, learned ;(;'o'unsel"for the Applii;ca-hts,: and

* Patficia“Tarimo; the learned counsel for the Respondent.
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