IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
)MMERCIAL DIVISION)
AT DAR ES SALAAM

COMMERCIAL CASE NO. 30 OF 2022

ANWAR MOHAMED.......corvneunt reerereresraneeraees ceererereaeeenes 15T PLAINTIFF
ROSACHIM SARL...ceeeersrres rererreassns reverssssares Carvesressseenss . 2ND PLAINTIFF
VERSUS
UNICORD (T) LIMITED....cursene . sreereesensnessnererens DEFENDANT

JUDGMENT

Date of last order: 07/12/2022
Date of judgment: 24/02/2023

AGATHO, J.:

The Plaintiffs filed a suit praying for judgment and decree against the Derendant for
the following reliefs: a declaration that the Defendant has breached the terms of the
_purchase order contract, spécific perfo‘rmahce offhe contract in alternative péyment
of USD 88,920 being the actual amount received by the Defendant in consideration of
two éisél fibre containers, an order for payment of UsD 50,000 being expected profit
had the Déféndarrmt!supplied the containers timely, general damages to be assessed by
the Court, interest at Court rate from the date of judgment to payment in fuil, costs of

the suit and any other relief the Court deems just and equitable-to ‘grant. -

Upon being served with plaint, the Defendant file her Written Statement of [refence

disputing piaintiff claim on ground that there was no valid cbntract”betfweén that
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parties. On that note, the defendant invited the plaintiff into strict proof of her claims

thereof and eventually prayed that the suit be dismissed with costs.

Both parties to this caée engaged services of learned counsel. Whereas the Plaintiffs
were represented by advocate Abubakar Salim, the Defendahts were under legal
representation of advocate Wilson Edward Ogunde. Before hea’rihg the following
issues were framed, recorded by the court and agreed between the paﬁ;ie,s for

determination of this SUIf as foIIoWs:

(1) Whether there was an oral agreement between the Plaintiffs and the
' Defendant for the supply of two sisal fibre containérs.
(2) Whether the Defendant breached the said agreement

(3) To what reliefs are the parties entitied.to.

Plaintiff in proof of lhis case called two witness, Anwar M'c‘h_amed and Tesiel Augustﬁng
Kikoto whom they testify that, plaintiffs and defendant entered i>nto. oral agreement
through Khorshid Mulla in 2019 for supply of two sisél»ébntainérs to be shibped,t{)"'
Casablanca 'MorcA)cco. it was a plaintiff case that at first place the,_containef was
delivery to _Méroccp é‘nd defendant effected pay}mént. It was stated Khorshed Mulla
approached the plalntlff na’hd‘ by oral 'a.:\gr'e.errhle‘nt two. more sisal- container wl_é:re,
suppli'ed»v but‘ deferidant failed ‘to- perform its" obligation - as: agreed thepldntfff
thoroughly ‘made a friendly ‘;ollow up of .aforesaid *duesivto ‘settle the amount But i~
vain. In proof of her 'claim plaintiff tendered a"Notice of debt acknow,i'gdgement"‘._an'dé
paym'ent plan " agreement- 'ahd .‘-\IVhat-’sApb -extracted texts ‘as exhibit P1i- g-nd
-P2re_spe§tively. On the other hand, the "‘défend’a.nt‘Was defended--by..one ;Witn‘ess,:

Omary Mulla who denied to have entered into oral agréement for pleintiff fqr-‘s_uppi.\g;ziqf}



sisal as a such they have never received a sum of USD 88,920.00 and ,purport‘e&;.
agreement dated 15.10.2021 was not sanctioned by special resolution of the

defendant company.

At the end of hearing of the witnesses, the learned counsel prayed under Rule 66(1)
of High Court (;orhmercial Division Procedure Rules of 2012 as amended in 2015 to file
their cIosingsmeissions, the sahe was granté'd’. I will along withtestimoﬁies of their
wifnesées, take iht6 account stich ciosing submissions of fh‘e}:{-:-ou'hse'l for :t'h‘e partles a°
1 address issues réise;d in this case.

The first issue wasl couched t'hus, whether there was an_oi*al agre_ement betWeEp the
Plaintiffs and thé Défenda_ht _fof the supply of two sisa‘l'_ﬁb.re contalnersl' hje"".'liearned-
counsel for plainfiff ‘submitted that the Plaintiffs entered into orai agfé_ement.as-?per-'
éxhibit- Pi and P2. O;'the 6tﬁef hahél, t_hé Iéaéhed Counléfe:.Ij er Defendant haSStroneg
-subrﬁiftéd that theré was n6 oral agliéeméﬁt bet\Neén Plaihfiffs aﬁ'a.the Defendart.on
thfeé—fbla; 6né»WﬁvétsApbl 'mé:ss_éges beb&eeﬁn piaintiff Khorshid Mulia and ‘plai'ntiffl'
does not constitute agréemeht.': Two, it was not sanctibn_e_‘d "by.-’é'peciai: resdi'titi’ii'fi‘i;gf
‘the -<':o‘mpar'1y.. And three, that Khorshed'-MuIla" had  no A' manc;afé : to _tr',a'n‘sactih_ény
business.on ~behalf"§f defenaant company as he was: néi_thér-‘ shaféhd[d'e‘r' noy <diﬁ§ttof
and-was not:‘eimpowéred by any -l;nstr"ument to éi;t on b"eﬁalf of tﬁé’ .cémpany.‘ Itiis -tfite
“faw in ourfjurisdict-:ion that"a’ qéntréct may be oral or*wrltten "'Tﬁé""P'Iéi‘_r?iti.ffs.:'hav"e
termed oral -agreernent the exéhange. -oF “short teAtmessages on WhatsApp: ard
physi.gél meetings thé?’partiéé had."The’ next qUeStidntI‘asjked myseifis. cani‘-"é.».‘cééh"trarﬁt

be concluded electronically. that is via 'VVhati;"App"ﬁn1esSag,eS? It is ‘uncontroversial-that

in Tanzania contracts may ‘concluded via electronic means. Sections 21{1) and (2)%F-
Electronic Transactions Act, 2015 herein- referred as ETA provides that a contractimay’
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be formed electrenically and that a contract shall not be denied its validity- or

enforceability because it was formed electronically.

If that is the position of the law and so long it"is undisputed that the exchange's of
promises to deli‘ver‘the sisal fibre ‘contai'ner_s.-.;Were communioated vra Wha't_-feApp’
messages, it is my considered \riew'that the WhatsApp messages are conf rmatiOn of
eX|stence of a vaI|d contract as per the ETA. And that contract cannot be demed its
validity S|mply because it was concIuded elect| onlcally See also the USA Case. of
Moore v Mlcrosoft 293 A. D 2d 587(N Y App Div 2002) In addition, the
partles conduct and testimony of PWZ substantlate that there was an oral agreement
Moreso, the 1%t Plaintiff has tendered the WhatsApp messages as e)hlblt P2 and
Exhibit P1, a debt acknowledgement (promise to deliver the two- contalners;._
on15/12/2021 and ‘-15/01/2022)*and payment p’lan'signed on '1'5/10/202'1-"»"by
Abdulrahim: Mulla (one of the directors of the Defendant) to prove tha'r there Wac
¢ontractual reIatlonshlp between- the parties.” In the ‘casé"of Hotei Travert
lelted and Two others V. National Bank of commerce lelted~[~‘2006] Ne:
133 TLR the court of' appeal quoted the following 'oas‘vsage in’the case Brodgen. V

Metropolitan Railway..co (1989) 2App Case 666 (HL)that:

" I have be/ieved always the law to be' th/lsﬁ that When an-offer is‘
‘made to another party, and in that offer there isa request e\’press or"
’ /mp//ed that he must 5/gnn§v /7/5 acceptance by d0/ng some partlcu/ar:'

N th/na, then as soon as he r/oes thé th/ng is bound "



I find this statement relevant in this case, on the following reasons, exhibit P2 shows
how the parties communicated} through WhatsApp messages. Worse enough the
Defendant does not dispute both in pleadings . and evidence that there was
communication 'through WhatsApp'v messages. - Surprisingly, PW1 was not cross
examined by the learned advocate for the Defen(dant_ ph the point and as a matter of
principle, a party who fails to cross examine a Witn_ess on certai.n matter is deemed to
have accepted that matter and will be stopped from aSkin‘g the trial court to di_sbelieve
what the Witness said. Ther;, if that is the position, failure of 'Ieamed t:ounsel for
plaintiff to cros's{'exa'mine PW1 on- that fact, should be taken to be an admission o;‘.?
acceptance that there Was~ contractual reIationship between the ‘pa:rt'ies. This - legal
pbsition was stated by the Court-of Appeal in the caseiof SHADRACK:B’AﬁiNAGG \Y
FIKIRI MO!-IAMED @ HAMZA & 2 OTHERS,-C-IViL APPEAL N"O.‘-’22'3 'OF 2017
(CAT) -M\;VANZ_A (UNREPOR‘FED‘) in which it was held that: -
“;‘4'5 rightly observed by the ~/ear/'7ed | tria/. judge in -her
]udgement the appe//ant did not cross examine tf;e Ist
respondent on the above pece of eV/dence We Wou/d
therefore agree with the /earned Judges /nferences that the :'
“appe//ants failure to cross examine the Ist respondent |
amounted to :ac:ceptance of the truthfu_/nese of the appellant’s
aoeat/nt"
It is on that ;accoLyll_h"t.wthat-,'I agree with the ‘p.lla’in'tiff that, there vsta; oral

-agreement between 'th'e parties.



Turning to the second fold, the learned ‘counsel for Defendant has submitted that the

purported agreement was not sanctioned by the board resolution, On the other hand

the learned. counsel for Plaintiffs has submitted the excuse that there was no power of _

attorney or board resolution is an afterthought in-the ambit to disown exhibit P1.The

issue_for determination at this juncture is whether-a decision or aIl activities and

contract entered by a company requ1res board resolutlon and or power of attorney7
From the- outset a general |ule is' that a company operates or - function through the
Board. of Dlrectors WhICh dlrects the mind of the company See the cases of Saioman
v Saiomon & Co ‘Lid. (1897) A.C. 22 and Mike W.. Kltwaka (as. n.awﬂ:l.-.».‘
Attorney of -Fond- Verinon Hammer) v Parseko Vlncent Kone .and. Two others,
Civil Case No. 6 of 2019 HCT Tanga DI“tI‘ICt Reglstry, (unreported), as well-
as Section 39 -of the Companles Act [Cap 212 R.E. 2002].: However there: dre~‘-
exceptlons to the ='rule- that operation: of the‘-company is. through .board' resolutior's-
Iam saying so because - there are ‘instances where the- directors may: > concl dei
contract's-"on behalf"of -or-for th’e’- benefit of the compa'ny-"‘It is-"e‘qua‘lly true *hatthe
issue: of board- resolution is internal affairs of the: company an outf;ider may not: knbw
i the resoluupn has been procured as held-in the case or BETAM: (‘ommumcations-.
'T-anzanla» Limi-teda:v China I-nternatlonal Teiecommumcatlon »L-lmlted:' anci’---
Others, Clwl Case No. 220 of 2012 HCT at Dar salaam {(unrepartedy: That is
what happened in the present case. Despite DW15 demal that the company? did uof
conclude tl’ier contrac.t with' thePIalntiffs and. his brother. (Abdulr'ahirﬂjMulic.) lentcr._
into-the contract in:his personal capacity: |
Surprisingiy; lheDWl did'-notjteil’ the Court whetherrthere“was any confliccamongtie
directors of the Defendant. Nor did he dény that the.Defendarnit did not receive: the-

6



payment for the containers of sisal 'fibre.ﬂTherefore, in absence of proof that the
directors acted . u/tra vires and contrary to Defendant company’s interest the contract

concluded remains valid and enforceable against the Defendant.

In .the C|rcumstance of this case, the power of attorney and board resolution are
|nternaI affairs of the company that rarely blnd th|rd partles They cannot be used to
insulate. the Defendant company or deny the contract concluded by the dlrectors for
benefi t or on behalf of the company TruIy, each case has to be decrded based on rt.,
own set of facts It is also mtrrgumg that the DW1 whlle decried the absence of board
resolutlon and power of attorney By the same token he did not teII the Court why the
WSD filed was not sanctloned by the board resolutlon ‘or power of attor ney Mere
alarming is the fact that the Defendant falled to brlng a key wrtness c-ne Abdulrahlm
Mulla (the dlr‘ecto'r of the Defendant company)‘ on a ‘lame - e‘_xcuse that he was
who was a key W|tness who S|gnjed debt' acknowledgement (Exhlolt P1) thIS‘ court
draws' an adverse inference .o:n the side that ought to bring th'e"s"aid witne,ss-» that
whatever the"Witne:ss WOUId h'aye testified could ‘have.da‘rnaged a?c‘a{iinj party’s case
This instance was taken in the case of Montix nght Wear l||mted Vs. Goppitex,
Civil Case No 834 /2004 [2009] EKLR See aiso Wambura Marwa Wambura.v

R., Crimin'“al :Appea'I*No." 115 Of-20'19"'CAT at 'MWanga';

Coming to the th|rd fold |n WhICh the Iearned counse! for defendant submrtced thc.T
Khorshed Mulla had no mandate to- transact any- busmess on behalf of defendant
company as he was nelther snareho|der nor olrector and he was not cmpowered by
an rnstrument to act on behalf of the company I must state from the outset that one:

‘may be tem,pte‘d to conclude that there was no valid agreement ber;ause acco_r_dmg }t.o
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DW1, Khorshid A. Mulla (deceased) lwho negotiated_ and concluded the contract with
the Pla|nt|ffs was nelther a shareholder nor d|rector of the Defendant companv
Moreover the Defendant’s counsel subrmtted that the Plalntlffs made payment to
Nyanza General Supply (Defendant s sister company) and not to the Defendant
Further, in the exchange of WhatsApp message ‘neither Khorshid A. Mulla .nor
Abdulrahim A. MuIIa mentioned UNICORD (the Defendant) in the messages (exhibit

P2a).

The issue to »be resolved is whether Khorshid A. Mulla was the direCtor of the
Defendant company. If he was neither the. dnector nor the shareholder why then hIS
brother Abdulrahim A. Mulla (one of the dlrectors of the Defendant) S|gned the debt
acknowledgement and payment plan (exhlblt P1) He categorlcally stated |n that
document that the Defendant Company takes full responsrb|l|ty for repayment The

Defendant’s counsel clalmed that the said document lacked company seal as requrred

by Sect'on 39(1) and (2) of the Companles Act. But Iooklng at exhlblt P1 (debt

acknowledgement) the Defendant companys stamp is -visible. Another crltlc the:

Defendant’s counsel voiced is the failure to mention the Defendant'companyfs-'name-sz

the »WhatsApp messages (exhibit P2) exchanged by 1% Plaintiff and-Khotshid Al-’:‘Mi’llIé
and Abdulrahim A. Mulla. In my view, that does not invalidate '-the contract. What'
matters is the content of the messages Om|SS|on to mentlon UNICORD in the fexts is

not fatal as the-subject matter of the sale’ agreement was srsal fibre “which is known to

.-the.:partles. '

The Defendant yet attacked the claim by as.<|ng to whom d|d the Plalr*tlffs effect
payment? Was the paymenL for the dehvery of two slsal f bre contamers Jone to

UNICORD or Nyanza General S'upply? According to submlssion of "the ,Defendantls
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counsel and allegedly exhibit P1 paragraph 2 Stating that payment will be through
sister company called Nyanza General Supply. The aIIegatlon that the payment for the
5|sal contalners were made to Nyanza General Supply (Defendant's sister- company)
account is worthy to be examlned . Mr. Ogunde, the Defendant’ Iearned counsel‘
su_bmltted that PW1 during c_ross examlnatlon testlﬁed that the payment for sisal
container was made to the ADefendant':s sister company, Nyanza General __Supply. My
scrutiny of the- C0urt record iof prOCeeding& espe'cially»‘ testimony' of"-':PW‘l {Anwat
Mohamed) does attest that the - Defenda'\t acknowledged ‘receiving: payment ‘of USD ~
44,000/= from hlm (PW1) And PW1 added in: his testlmony c[urmg crocs exammatlon*.-
that the Defendant transacted through Nyanza General Supply though he. admlttedk
havmg not brought any ewdence to show that they are sister compdn_les. -Fr_om;PW-.l_.:’ ,
-t'estirnony |t is unClear-Whether"i"t was Nyanza General '.SUppl'y that-exported the-sisal
container toiCaSabIan’ca', Morocco. A"gain, if Nyanza General Supply did transpd'r’t?’tﬁe
sisal ‘cOntaine‘r '-I-‘a’m Of"'th'é consldered'--View that it is not illegal for a “third 'pany:‘ftﬂ
transpert goods of contractlng parties. It equally not ‘forbidden for a. company tc- use
another comoany (sister company) to receive: payment But since-the’ wltnesses -did..
testify that, .th’e-Defendant company‘ officials fackn‘owleclged ‘receivirig: th‘e' payihent the
issuié thiat the moriey* was riot received in 'the'Dérienda'nt's-ac‘;cou'nt withers. I thus find
the Defendant’s counsel submlssmn to-be without merit. ‘After 2l the Deferidant’s
withess’ (DW1) said" nothlng on the ‘fssue of NyanLa General Supplv being . sar nger
Consequently; the Defendant cannot deny’ the ‘existence of the"agréement and ensued
liability. In"my settled'View,f-'t,h'ere was a ‘valid oral agreement3 bétweéei the parties.
‘Having decide that there was oral agreement between. the parties the" guéstion that
foliows is VWheth'erf the Defendant breathed the said agreement?PW1 testified. that.
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there was an agreement between the parties, ‘and that the Defendant beached it by
faillng to deliver-the sisal fi bre containers as agreed V-T.he DW1 on his side co’ntended
that the contract was concluded ‘by Abdulrahim Mulla in hlS personal capacrty Frorn.-_,-
this |t is follows that in h|s view the Defendant dld not breach any contract However

having found in the first issue that there was a valld contract between the parties, and
since -exhibits P1 and P2(a) are crystal a conclusion that can be drawn is that.th’e;

Defendant’s failure-to deliver the sisal fibre containers amount to'a breach-‘ of-contrac'tf:

It is settled legal posrtlon that breach of contract occurs when one. party |n a blndlng
agreement falls to perform its obllgatlons and cond|t|ons accordlng to. the terms and_:'-
condltrons of t_he -contract. The provision of section 37 the Law of -Contract Act [Cap

345 R.E. 2019] underscores the ‘point:.l For-easy reference I produce it hereunder:

Section 37(1) l‘the'__ part('es to a contract @dsf_pe/form their

’fé-épectil(e pr0h7/'5e$',- un/es.;; su'cl.r- petforhante /s d/:speﬁsed’“

with or excused under the provision of this Act or of any

other:/aWs.ll'
Gunded.by the. above legal stance the next questlon I a.,ked myselr is, was there any.
such fa|lure on thepart of the Defendant? Having gone through the: plead nygs; the-r
respective testl.momes of the partles and final rlosmg-submlsswns'and traVersed- thef-
exhibits tendered I.am satlsf ed that in the <‘|rcumstances of thls suut Defendant
breached" the contract _b'ecause the sald- contalners_ were not. delivereo_.—}i des'pl_fte-
promises made‘ as.:s;een in exhibit P2. Moreover, exhibit P1-is loud that the: debt '{fl.vas_
acknowledged; and- payrne'n't‘z “plan " was - set. »*‘l"hUS,* the~2" issiie is afﬁrm'éiﬁ)}’el!,é:;

answered: The “argument by: the Defendant’ that ‘there "was: 110 “Gréat: agré&ment.
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concluded by herself and the second Plaintiff; -Along that there was no-breach of
contract committed by the Defendant it is a statements from barthere is not piece of
ewdence showing that Khorshid A. Mulla was lndeed not a shareholder or director of
the Defendant, and consequently, he cannot enter mto any contract on behalf of the
company. The Defendant did not tender any document from Business Reglstratlon and
Licensing Agency (BRELA), registrar of companles such as BRELA search report or
extract from companies register showing'the status'of the Defendant,"UNICORD M
Limited that could have supported the allegatlons that the Khorshid A. Mullawas not a
shareholder or Dlrector of the- defendant In absence of such: ewdence there is no
way it can conclusively be determin‘ed that, Khorshid A. Mullawas riot a directo'r of the
Defendant.. It is trite ‘Iavll th‘at, the court cannot make a ﬁnding‘xbasingon the
document which was neither tendered nor admitted before it as exhibit.Wor‘se'»'-still,
the Defendant Company MEMART weré not brought before the Court. Therefore, thF‘
allegation that Khorshid A. Mulla" was neither the sharel1older nor the direc‘tor}-of the:
Defendant was not substantiated: In absence of any evidence to’ sUpport 'it, it-remains
incredible. “This Ieg_al position"_was' stated by' the Co_urt:of "Appeal .in. the case ‘ofﬁ'
SHEMSA AND TWO OTHERS v SELEMAN HAMED ABDALLAH, CIVIL APPEAL
NO 82 OF 2012(UNEPPORTED). .

In the circumstance‘ it cann(')t.j‘ustif ably be saldthat KhorshldA Mul‘la'v.\;/‘asvnotﬁ a
dlrector basmg solely on DW1 testlmony that he was not a shareholder or d|rector of
the Defendant which was unsubstantlated and hence mcredlble and unbeuevable Tne
Defendant tender ed nothlng from BRELA No company search report from BRELA was

brought before the Court to show who were or currently are the dlrectors of the
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Defendant. According to Section 110 of the Evidence Act [Cap 6 R.E. 2019] he who

-alleges must prove.

The argument that the paymentfor sisal fibre container was paid to Nyanza GeneraI'
Supply (so called Defendant’s lster company) does not imply that the Defendant did
not receive the payment PW1 testlmony that the Defendant’s officials acknowledged
receiving the. payment from the Plalntlffs was never dlscredlted by the Defendant
-Mlndful of the fact that the Defendant |s a pnvate company (famlly busmess the
shareholders and dlrectors were brothers), and to compllcate the matter, the_--debt
| acknowledgement and'payment,plan was signed by Abdulrahim Mulla '(on'_e: of ‘the
directors of .the‘fD_Efendant).-The Defendant did not call him as-\her'.witne"s.s :fin-.-th'i;s

-case.
(1) * To what reliefs are the parties entitled to.

Having answered the fi rst two issues on the affirmative, what fo.lows IS to determ;ne“
as to what reliefs are the partles entitled to. The Plalntlffs have proved ‘his. cialms on a
balance of probablhty as requnred by Sectlon 3(2)\b) of the EV|dence Act [Cap 6 R

2019] The rehefs they sought are;

(1) Declaratlon that the Defendant has breached the contract Indeed there
- was a breach of contlact Thus, the same has been. 50 dec Iaredz\:.byzfthe
| Court: when an_.wenng the secon it issue herelnabove
| ('2):' An order -for speCIf o per.formance o-f the concract or |na!ternative-,payment.
;.of lJSD 88 920 belng the actual amount recelved by tne D fel*dant i
- 'con5|derat|on of the two sisal-fibre containers. Regaramg, a. sought orde

for specific: pe«rf,ormancev of the cohtract” wihiich- |mpl|es-.:.c!el_:_yery' of%the-“two’
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3)

sisal fibre containers, ‘that requires the Court to consider the circumstances
under which such order may be given. A few examples will be mentioned
and elaborated'bef'ore: deciding OF Where the goods or services to be
purchased are only supphed by the Defendant In other words, the

Defendant is the only .:suppher and ther_e is no room for getting them from

- other subpliers. And _the contract was thus concluded because of that. In

Hotel' Travertine Limited M/S Gailey &. Roberts [2069]'T.L!Ri:'158
the Apbeltant’s prayer’for an order of Speciﬁe berformance was '-,declined
because the good to be supplled are ordlnary articles of commerce Wthh
the buyer could obtaln from elsewhere. In my VIeW srsal f bre ar\t ordlnary,
goods that cai be ootalned from other cupphers (||) Where there is a
contract- for service, and the Defendant -is the -only: expert to render - the
services. -As . such _the'-'contract was concIUded' “by"the " said exoert
(Defen'dant) "b’ecau‘se of his exﬁ'ertise. No other 'perSOn‘-?can pi’f‘ovide‘i'the

servrce The S|tuat|ons‘ =xempllf ied here |n above do not apply in the case at ‘

hand In addltlon ‘the Defendant falled to dellver the* 5|sal fi bre contamers )

for a conslderable"' period.* To: order the Defendant de_l.wer’- th’e- cigal -fibre :
containers' is * to 'eontin.ue' p“oéingv' h'ardsh;fp' It 1wi!l thu:‘sb'e ,mfa*‘n-f’a‘nﬁ»
unwarranted I thus grant the’ dlternatlve rellef sought that is repayment of
UqD 88 920" belng the actual amount the Defendant rece.ved |
cenSIderatlon of ‘the two sisal f.bre contalners that were .mdehvered to: the -
Plamhff The Defendant shall thus &y the 2“d I:'Ialntlff USD 88,920

Thirdly th?f Pla!ntlffs"prayed for 'ar‘r order of payment-for-ft;l;[:: .,_ae,-ogo -,l;_)‘eing.,

expected pro'ﬁt’_-:had'the' Defendant supplied the said sisa! fibre: coritainers. T -
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(4)

am aware of the Common Law rule that is cherished in our iurisdiction that
where a party sustains‘loss by reason'off'b'reach of contract he is SO far as
money can do it be pIaCed"ihithe same-ilsi'tuation with ’respe‘ct to damages as
if the contract had been performed That was held in Eplmark Mak0| and
Prime. Aloyce v Malaw1 ‘Cargo Centres Limited [2010] TLR 146.
Admlttedly, I have con5|dered the evndence glven and I have not found any
piece-of ewdence that substantlates the cIa|m of-USD 50, 000 as ant|C|pated
prof' t. The Plaintiffs falled to provide ewdence to show that the said amount
is the proflt that they foresaw It is' not enough to merely claim certa~n

amount as anticipated profit without substantiating it.

General damages to be assessed by:the Court. The Plaintiffs have also

claimed general damages. Unlike specific dama‘g_es that requ:rosstrlctprcof,

general damages“do not requiresthe same: The latter is grantad’at, the

Court’s -discretion. In :.mM?;Tahza_'niaz«:?i.imitedf v Sunhérelex Copsulting”
Co. Ltd, Commercial c'ase‘;N_o“fogfo'f ‘20703'-tliie Court hel d that damages

may be specific or general in natu re. ‘In that case like the. present case the
Plaintiff prayed to' be- pald general damages which - need not" to-be
speclfcally pleaded and proved That | in’ accord with the case of [uben.‘

Augustmo Mugabe v Amcet Mugabe [1992] T.L. R. 137 1n my. vnew

the P|dlntlff5 deserve the general damages claimed becaus«. as |t was"he'ds"""

in- Hotel Travertme leited v Ml S Gailey & Roberts [ OM]'-‘T -L':i?"

158 at page that thp guiding -principle in-assessing ddmages /¢ to ’Wdfd

the Plaintiff-an amount of money that W///,-='as'near/yas*money can, p.ut_ hin
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in the same position as if be had not been injured by the wrongful act of

the Defendant. Having so Obsérved.-from- the authorities, and since the

Plaintiffs have 'succéssfully- proved their ‘_'claim in this case, the general

damages sought are .grante‘d. I broceéd to grant that USD 50,000 that

undoubtedly recompensate them fof .t'he' loss they sustained due to the
| Defendant’s breach of the céntract.

- (5) Interest at Court’s rate from date 6f judgment to date of payment in full.
The order sought is grantéd, that-the Defendant shall pay the 2nd Plaihtiff
interest at 7% court rate from the date of judgment to the date of payment
in full.

(6) The Plaintiffs shall also have their costs.

It is so ordered.

\ Jf] 24102/2023

Coram: Hon. U. J. Agatho J. -
For Plaintiffs: Tesiel Kikoti, Advocate holding brief of Abubakar Salim, Advocate
For Defendant: Silvester Korosso, Advocate .holding brief ofWillson Edward:

Ogunde, Advocate
- €/Clerk: Sania

Court: Judgment d_elivered'today this 24" February 2023 in the presence of

Tesiel Kikdti, _Advdcéfe holding brief of Abubakar Salim counsel for the Pl_aintiffs, '
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and Silvester Korosso, Advocat_e holding brief of Willson Edward Ogunde, learned -

counsel for the Defendant.
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