IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(COMMERCIAL DIVISICN)
AT DAR ES SALAAM

COMMERCIAL APPLICATION NO. 211 OF 2022

(Arising from Commercial Cause No. 103 of 2022)

Z.A.S INVESTMENT COMPANY LIMITED ..ovvevrerenrrnens APPLICANT
VERSUS

EQUITY BAMI{ TANZANIA LIMITED .convvvirsvrveras 15T RESPONBENT

EQUITY BANK KENYA LIMITED ....... craersiuranrens 2"P RESPONDENT
RULING

Date of I,astv-i'srs'_i'er:- 1'3[0;2-/2023
Date of ruling: 02/93/2023

AGATHO, 1.;

By .way- of -application the. Applicant applied for an.injuagtive -erdin.to
restrain the ReSbondents frdm undertaking recovery measures pending
dé.te-rmination of the main case (case No. 103 of 2022) which is before
this Cozi"rt'. The parties had filed their pleadings, namely eﬁpp!ication and

affidavit in support, and a counter affidavit in opposition to the samé._

~ On 13/12/2022 the Applicant’s ‘céunsel féised ‘a Preliminasy Chjdition
(PO) that the Respohdents” counter affidavit is defective. That it does
not-arswer the “Applicant’s affidavit. “Aric that is against the law (Order

L oere,
1

XIX Rule 1, 2 and 3 of the Civil Procadurs 'Codie [Cap 33 RUE 219, The .

s



Applicant’s counsel cited thi‘s_.'pi‘ovisio_n of_'the law on the date of the
hearing. In my view such PO partially meets the ‘requiremgntsﬁs"et'in the
Mukisa Bt_scuits Ma,n'ufaCturing Ltd v WeSt End _,D'istributo.r;s Ltd
[1969] E.A. 696. I am ‘saying partially'béta‘use as will be shown la'tter_
I do not think thi§ PO can dispose the casé_.

Inte,'re"stin‘igly',‘ thé"'learhéd counsel, 'T‘un"jaini i'Mich’a'eI who Waéj"hOIding' a
brief of Mr. T‘lhﬁ.'ony Vitalis, the R_es';:aoﬁdehts’ counsel tdis,tanc‘:'edl'-'ihimég{f |
:froﬁi the counter affidavit. He prayed that the hatter be :ad-‘jdﬂ‘rned: 't_b
'ehéble ?Mt. Tifony Vitalis to "appear-ah'd address the Court on the defct
in the counter affidavit. . Having no 0bjé,ttion frbm the Appllcant,the
court_adjdi-.irhmént»the case t0-13/02/2023. Surprisingly,aaon 'thé: _‘ilatter
date _Mrir -.thj_z'_a,ny,‘.i\(i:téllis,;:neVer.,entergd_. ap,pearé:nsf:-'é-fs-.lnstééd,:-.Mt; William
Mang’éna ' aipbea'_red;ﬂ=-t;oj-l'repres_'ent;-thé}-_ Respondejttté.ﬂAar_lc.i-__-.-zthe hearmg of
the PO started. | |

To begin’ with Mr. Juvéntus Katikiro, the Applicant’s counsel’ subkitted
that'.'tti’e;‘: rounterafﬁaavztof the Recpondent lob'téitlg"fétﬁ'rja'ragjr‘a;bﬁs- 1516 |
of thé’""s'éiaf~"cdun£é‘r a‘fﬁda*v‘fiff;?‘fit"“is' pléin that the same’did"not }esﬁb‘ndﬂ"t’o |
the afficavit i suppot of thapplicaton. Tn his View that 1 Aot proper
b'ec.‘a'u's'é';ittié*:cfl’aiﬁj or éllégati‘on statéd_-? by the Applica'n..‘t"-in-‘:éthé gffidavit

have.:;not been ;‘r:esponded.__i:tov-.;-b,y:-.the ‘Respondentst--desﬂpite, -,_..the;f{aétf Ehat



the Applicant has affirmed serious |ssues through her affi da\nt in relation
to the: Ioan secured He argued that from the first paragraph up to
srxteenth paragraph the Respondents have not responded to any of the
allegatlons made by the Appllcant |n her aff" davit - in support of
appllcatlon before this court. He added that lt is the prlncrple of the Iaw
that the -affidavit- or counter afﬁdavrt ‘must. conf‘ ine. |t elf to: the
.dllegatlons or facts that have been sworn by the other party Thrs‘
prrncrple is put forward in. the prowsron of Order: XIX rule. ?(1) and (2 ) ofi-
the Crvrl Procedure Code [L.ap 33 R E 2019] governlng the matter to
Wthh an afﬁdavrt should conf ne. to Mr Wllllam Mang ena advccate for.
the. Respondents responded that in the r rst place there is not any Iegcl
requ1rement that the: Respondent must refer to each paragraph of the
affi davrt in support of the apphcatron He reiter ated that Order )’Ix Ru!e
1,:2. and of the Crvrl Procedure Code [Cap 33 RE.: 2019 1. govern the
aff' davrts to be used in Court But he -added that nowhere rn the rulesi
mdlcatrng that counter afF davit: shou|d be: respondlng to each oaraoraph
of the affi davrt He has also submltted on the prmcuple of the law that an
affidavit :shoul.d;::.be tconﬁnedf-a.to; :_wh.at, has. b.e_e.n ;subm!t!;ed»-by;the:s.o.th_et "
party ~~.only*.In mc opiniorf“that;' iswro‘ng " He 'fa-rg‘ued that-.-f'thfef "ountet
afF davit: may .contain - fact., that IS ba ed on the know!edge of ‘the

deponcnt Itis riot nece.,sarlly to. be' conf ned to. what has been al'egoa
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by the other party. The. Adepo(_nent may’ raise __.lnew facts. While the latter
is-true, I am of the .yiew -;th,a't:the..'.coonter..ea:fﬁc‘lavit -cannot.\cor_npletely be
unresponsive to. the vafﬁ_da\_/i.,t |n su pport. "Of-;-e.- the ., app_licat_ion ;:,;;Otrrer;wise,
the whole purpose of ﬁ.Iing:the.»vsaid".coun;t_e’r‘_fafﬁd_avit will be def_eated.;‘ .
Mr Mang’ena submitted in alternatiye that if the Court finds th'at the PO
is with merlt they be’ allowed to argue the apphcatlon based on the
afﬁdavrt of the Appllcant At h|s pomt T should say that this is unusual
practlce No Iaw was C|ted to back the prayer 1 ask myself on what
basis ¢an the Court allow a Respondent who ﬁled a oefectlve counter
affidavit.to oppose the appllcatlon by relyrng on the Applrcants affidavit.
This. wrll be: benef tlng the Respondent from.his . or- her on wrongdomg
'Moreov_er-,,;the affidavit is. anv; alternatr\ze "._to, ‘oral testi m,ony.v ﬁBem_g d s_w,orn |
statement, -it can. only-be E,‘:C;ounteredg,;by .anoth-er'-V_a'_fr“ida_\’/i__it,; fno‘;t -m'ére

Statements from the bar..--

Mr. wiang'ena" ‘Submitted - further - that * their prayerto argueh
appllcatlon desplte the défective’ counter af'F davit is based ‘on the fact
that the apphcat:on before the couit |s matter of law. And consloermg
the Aumber of case law which *have’ categorlcally provrded that for the

appllcatlon of this nattire to be granted there must (1) be a swt —-4a

triable:issue. The- App!lcant must prove-that: there is-a. prrma facrc case,
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(2) the applicant mIUSt prdve, that he will suffer irreparable loss, (3) on
the balance of convenience that the: Appllcant will suffer more than the
Respondents |f ln]unctlon order is not granted Indeed, the Respondents
counsel has rightly pornted out that application for injunction is a matter
of !aw desprte not crtrng any case Iaw The court must consrder the
requrrements set in the law. for. its grant The: requwements have been
stated in the case of At|||o V. Mhowe 1969 H.C.D: 284 In my view;
where the appllcatlon is unopposed for mstance where the Respondents
ﬁ'ed defectlve counter afF davit whrch |s as. good as no counter affidavit
the court wrll not blrndly proceed to- grant the appllcatron Itis. obhgod to
act ]udrdously and in, accordance wrth the law. It erI proceed to
rexamme crrterla set:in. the law:- before grantmg |n]unctrve order If the

requ nments are not met.it will. refuse to grant. the sald mrunctron order .

*Mr. Man‘g ena argued further that |t is a'settled pnncrple of law that even
if the Respondent have not filed-a counter affidavit, he or she rs adowed
to 'be hea‘rd on‘ pomts of‘l'a'w in’ application. He prayed that m‘event‘the
"Court fi nds the_ counter affrdavrt was" not proper they be grven an,
| opporturuty to protest the applrcatron basad on the Appllcant afﬁdavrt
where they W|I1 show the Court that: the requrements of the !avs.. rn thrs

Kind of app'rcatron have not been met He. sub'nrtted tr‘at the*s kil nor'



argue on the facts. Mr. Katitikiro for the Appli'cant objected .to this prayer
because there is nothing submitted on the |an or case Iaw to, subscr_ibe
or support the prayer sought In my v1ew it is. true that a Respondent
who fi |ed the defectlve counter afF davnt or falled to fi Ic the counter
affi davnt may be given an opportumty to come and argue on pomts of
law. However that is the dlscretlon of the Court But we ask can a
defectlve aff‘ daV|t be acted upon? Ir the case of Omaru Ally Omary v
Idd Mohamed and Others, Cnnl Revuslon No. 90 of 2003 (HC-»D“’SM)
(unreported) Hon Massat| J. (as he then was) held at page 7 that

”As a:.general.rule a defe('t/ve aﬁ‘“ da V/z‘ should not: arted upon by.:
coun" of /aW but in appropnate cases; Wnere the de/‘cn‘s are
n7/n0/ ne courts can order an amendment by Way of f //ny fresh
;aff da V/t or by strm/na out the aff” davit, But /f the aerecis afe of
~J su"sZant'a/ .or. substantive NALULE, -No; amenament. s/’du!d b
a//owed as they are a nu///ty, and there can be no amendment
to nothing...”
In the case at hand the counter affidavit did not answer the affidavit in
support of application. Hence there was no counter affidavit, But there
are instances where ‘deféctive paragraphs may ‘be’ struck. 6ut-and the
affidavit may remain substantially intact to be acted upon or eve afresh

affidavit may be allowed to be filed. But that may bz allowed if the

ch



defects are minor. That is not the case -with the Respondents’ counter

affidavit. The defects are substantial.

Lastly, Mr. Mang’ena submitted ".A_Athat‘ in ‘;éYe_nt the .'a'l‘ternatiVe prayer is
_‘}re:fUSed, he bray,ed that the Court to invoke the overriding objective
principle tQ allow them to file another fresh counter affidavit rather than
the matter to be decided on T'c_ec‘hhiéa’li'ti'éi‘ This prayer was ot objected
| by Mr. Katik_i_‘ro, the Applicant’s counsel. I am settled in my view that 'tHe
oVer_ring_}:--obje'c'tive- principle cannot be. uséa_d_’i blindly .in-. disregard . of
méridjato,ryprOCg'glural_~-laws.-,-.'..Seev the case of-Paulo Fralhcis‘ Kilasara v
Stanbic Bank Tanzania Ltd, Civil Application No. 88/021 of 2019
CAT at Dar es salaam at page'13-where the Court held that the
overriding -objective cannot.be _used,.bli'ndly7, _Tl_fhé .Court’f.-;of Appeal went
Roadways-. (T) Ltd, Civil Appeal No..3.of 2018 where it held: that
the . overriding “objective , was--not.- designed: ta..blindly ; disregard
fnandatorfy -procedural . requirements: going. to -.the root’ of -the matter
before- the- Court,-In. the' present case, .the filing- of proper. counter
affidavit is-a requirement of the: law: (Or,derl-,XIX Rule-1, 2. and 3:0f the
Civil. Procedure. Code-: [Cap;:33.R.E+:2019]): ‘Thus, .in..my.view, -the

omerri_.ding;;o_bjectii/e{carfl.f-.néithgr rescug:such defective coxnter:affidavit.



- nor can it be used to condone the wrong'do'ing of the Re_spondentslby

allowing them to file a fresh counter affidavit. To do so is to mock
procedural justice. In any eévent context ,'matte'_'r's. In this cage. the
Respondents were represented by learned advocates who are presumed
to master the laws and procedures They are aware of the functlon and
content of counter affidavit The prayer tofi Ie a fresh counter afF daV|t is

thus declined.

On the point that the ReSpondents' ._.;'.co'unsel,prayed,to,_bev ‘al’lonl;ed'.td :

argue on the ‘point of “law;  the ', c}“’du"nfs“e'l for the “Applicant ‘cpposed . it
becalise- no-law or case iaw was cited. The'Cases exist but withiout citing
them: Court will not know of ;their'eXis,teﬁCe.'*It is plain that there was no
law’ cited to"support the claiim that the Respondents stiotild argue on'
point of faw .only:not facts. What;;the' counsel is trying to say is: tﬁhatf?t;hé

counter affidavit may -be -ignored, .and. the-court should.focus an.pure

points of law. But:he is forgetting the points-of law have.to be supported

by.;.veyidenée; The: application-cannot simply be determined by looking at

the-faw-only. The -evidenhce.must be in. place. to: supper‘ the said

application.

"'In thé‘end the PO'is sustamed the deéfet tn/e countér aﬁldavrt Larnpc be.

acted’ dpen: Thor ‘was thills" ho” Coiitsr affidavits’ Consedusity. e



application appears to be-uncontested. But since the appiication: for
injunctive order is a matter of law, the date will be fixed when the
Applicant will be heard on her application. The prayer to be granted the

application at this stage is premature. Each party to bear its costs.
It is so ordered.

DATED at DAR ES SALAAM this 3" day of March, 2023.

U. 3. AGATHO
JUDGE
03/03/2023

Coraim: Hon. U. J. Agatho, J.

For Applicant: Kelvin Ngeléja, Advocate
For Respondents: Baraka Msana, Advocate.
C/Cierk: Beatrice

Court: Ruling delivered in Chambers, today, this 3™ March, 2023 i

the presence of Kelvin Ngeleja, learned counsel for the Applicant,
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