


a meeting and pass a resolution appointing Elia Boniface Fungo of

Plot No.79, Msichoke Street Tegeta Ward, Kinondoni District in

Dar es Salaam Region, RO.Box 75649 Dar es Salaam. |
(2) Any othér ancillary or consequential directions as the court thinks

fit and just to grant.

The application is supported with an affidavit of the 1% Applicant Mary
Deogratias Magubo, a director and shareholder of the 2™ Applicant
Company. Through annexture M-1-, a duly registered deed poll, the
Applicant changed her name in January 2020 from Mary Boniface Fungo
to Mary Dedgratias Magubo. It is stated in the affidavit of Mary
Deogratias Magubo that one Deogratias Alphonce Magubo and the 1%
Applicant,as husband and wife respectively, incorporatedthe 2™
Applicant Companyon 22"July 2016 and became the first subscribers to
the memorandum of association whereby the said Deogratias Alphonce
Magubo held 800 shares while the 1% Applicant held 200 shares in the
company that hada total of 1000 shares of Tshs. 1000 each.Throughout,
the two persons were the only shareholders, membersand directors of

the 2™ Applicant Company.



It is stated further that on 21* June 2023, Deogratias Alphonce Magubo
died. According to annexture M-3 which is collectivelymade up of a
death certificate and Letters of Administration of Estate, the 1%
Applicant was appointed by the Primary Court of Temeke as the
administratix ofthe estate of her late husband Deogratias Alphonce
Maguboon 31% July 2023 vide Probate and Administration Cause
N0.996/2023. The 1% Applicant deposed further that due to the death of
her husband, the 2" Applicant Company consequently remained with
only 1 shareholder and 1 Director, that is herself, and fhat as such it has
become impracticable to conduct meetings of sha,r’eholders and directors
of the 2" Applicant Company in the manner prescribed by the
‘company’s memorandum and articles of association. The Memorandum
and Articles of Association of the 2™ Applicant Company weré annexed

to the affidavit as annexture M-2.

The 1% Applicant stated further in her affidavit that since the death of
the other shareholder, the 2" Applicant company has been unable to
carry on its operations and business venturesdue to lack of the requisite
quorum hence putting the company’s affairs in jeopardy. The first

applicant concluded, in her affidavit in support of the application that



the Respondent,Registrar of Companies, has been joined in this case as
a necessary party responsible for registration of Companies and

maintaining the records of the companies in Tanzania.

On 18™ January 2024, the matter was called for hearing whereupon
Mr.Hassan Gyunda, learned Advocate appeared for all Applicants while
the Respondent did not file a counter affidavit nor appear for hearing
despite being duly served with the Application and summons to appear
and acknowledging the receipt thereof. The hearing of the application

was therefore ordered to proceed exparte against the Respondent.

Mr.Gyunda adopted the .affidavit of the 1% applicant and submitted
briefly that the application is brought under section 137(1) and (2) of
the Companies Act, Cap 212 of the Laws of Tanzania. He submitted that
upon the death of thé other shareholder and director, the business of
the 2™ Applicant 'Company is not practicable and that all opefations of
the company are not in good condition because h'leetings of Directors
and of shareholders are impossible to conduct with only one remaining
director and shareholder in it. Hefurther submitted that thAe 2" Applicant

Company’s activities which are impracticable due to lack of quorum



include operating the company’s bank account, signing of tender

documents and contracts.

Mr. Gyunda submitted that under section 137(1)of the Companies Act,
Cap 212 of the Laws of Tanzania, the court may grant an order to allow
the 1% Applicant,écting alone,to hold a meeting and constitute the
quorumunder circumstances like the ones. obtaining in the present case
where it is impracticable to hold the company’s meeétings pursuant to
the memorandum and articles of association of the company. The
learned counsel for the applicantsconcluded his submissions by praying
that the court be pleased to grant the orders sought in the chamber
summons or alternatively the court can grant any consequential or

ancillary orders it deems fit in the circumstances.

After hearing the s~u‘bmis.sions by the learned advocate for the
Applicants, the court was curious to know whether the appllcatlon is
necessary despite there belng in place a duly appointedAdministratix of
estate of the late Deogratlas Alphonce Magubo. Hence the Court called
upon the learned advocate, to address the court on that issue.
Mr.Gyunda responded and submitted that, in his view, the application is

still necessary because the Administratix of estate upon being appointed
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by the Probate Court, only looks after the affairs of her late husband.
She cannot ipso facto become a shareholder in the 2" Applicant
Company until the shares of her late husband are transmitted by

operation of the law to the lawful heirs of the deceased person.

After hearing the submissions by the learned counsel for the Applicants
and carefully going through the application together with the supporting
affidavit and all annextures thereto, I will now proceed to determine the
application at hand in relation to the applicable laws. The application is
brought under section 137(1) and (2) of the Compénies Act, .Cap 212 of
the Laws of Tanzania. The section is reproduced hereunder for ease of

" reference:

137.-(1) If for ah y reason it is impracticable to call a meeting of
a cbmpany in any manner in which meetings of that bampany
méy be called, or to conduct the meeting af the company in the
manner preScriqu by the articles or this Act, the court may,
either of its own motion or on the application of any director of
the cbmpany or of 'a"ny member of the compahy wiho would be

entitled to vote ét the meeting, order a meeting of the company






meetings of the company may be called.The second set of
circumstancesis where it is impracticable to conduct the meeting of the
company in the manner prescribed by the company’s articles of

association or bythe Companies Act.

The scope and utility of section 137 of the Companies Act was well
elaborated by the Court in the persuasive case ofWheeler v Ross
(2011) EWHC 2527which interpreted section 306 of the Companies Act
of the United Kingdom, a statuteinparimateria to the Companies Act of
Tanzania. The wording of section 306 of the UK Companies Act is
_identical to the wording of section 137 of the Companies Act of
Tanzania, hence a useful external aid as aninterpretational tool of the
relevantTanzanian legalprovision since similar language in statutes with
common purpose is interpreted in the same way. In the case of Wheeler
vs Ross (supra) the Court in interpreting the above provision observed
that:

"The purpose of the s306 order was to allow the applicant

to enforce his rights as majority shareholder by

overcoming the deficiency in him holding an inquorate

extraordinary general meeting,; the order was merely one
of the steps necessary to put the governance of the
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company into a viable state......... it must be remembered
though, that the court's power is discretionary and fact
sensitive.The courts will take a broad approach to the
provisions under $.306 where they feel the provisions
under the articles are being exploited. This will enable the
company to overcome practical difficulties created by
efther the articles, shareholder agreements or the Act.”

Deduced from the above quotation, it is plain that section 137 of the
Companies Act, Cap 212 of the Laws of Tanzania is intended to enable a
member or director of a company to overcome the deficiency in him to
call or conduct a meeting of the company in which he is eligible to vote
by overcoming the difficulty of lacking the requisite quorum as
prescribed in the articles of association of the company or as laid down
in the Companies Act. The provision is intended to put the governance
of the company into a viable state by overcoming practical difficulties
created by the articles of association, shareholder agreements or the
Companies Act. In short, the provision is intended to be used for a
cause that is beneficial to the practical and viable governance of the
company and not otherwise.In determining ‘whether the court’s

discretion ought to be exercised, the court proceeds on a holistic



assessment, which “entails an assessment of whether there is indeed
impracticability and whether such impracticability is of a sufficient

degree as to call for the intervention of the court.

With the foregoing understanding in mind,I now proceed to examine the
application before me. The Applicants have advanced the ground of
death of one shareholder who was also one of the two directors of the
company,as marking it impracticable for the remaining shareholder and
Director namely Mary Deogratias Magubo, to run the affairs of the
company. I asked myself whether or not the demise of the late
Deogratias Alphonce Magubo, really resulted into the practical difficulties
leading to lack of the requisite quorum to call or conduct companies
meetings under the articles of association of the 2" Applicant Company
and the requirements of the Companies Act? In his submissions in
support of the application, Mr.Gundya, learned Advocate for the
Applicants, referring to the affidavit of the 1% Applicant, submitted that
the existing shareholder and director finds it imbracticable'to conduct
affairs of the company due to lack of the requisite quorum wherebyall
operations of the cbmpany are not in good condition because meetings

of Directors and of shareholders are impossible to conduct with only one
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members is present at the time when the meeting proceeds to business;
and that two persons entitled to vote on the business to be transacted,
each being a member or a proxy for a member or a duly authorizéd
representative of a corporation, shall be a quorum. The same
requirement is put in respect of directors’ meetings under Article 46
which provides that the quorum necessary for the transaction of the
business of the directors may be fixed by the _directors, and unless so
fixed shall be two.Therefore, Articles 3 and 11 of the Articles of
association of the 2™ Applicant Company make it a requirement that the
2" Applicant Company must always have at least 2 shareholders. And
more importantly, the quorum for the purpose of company meetings is
at least two members of the company who are entitled to vote. The
quorum for directors’ meetings is also fixed at 2. T have taken'-'notice of
the fact that the requirements of the 2 member’s quorum for company’s
meetings and 2 directors for directors’ meetings is not only prescribed in
the articles of aséociatio_n of the 2™ Applicant Company, but also it is a
statutory requirement under the Companies Act Cap 212 of the Laws of

Tanzania. Section 136 (c) provides that two members personally present
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shareholder and director, effectively supplied the requisite quorum for
the 2™ applicant company to run its affairs in compliance with the
requirements of the articles of association and the Companies Act. I
raised this question while alive to the fact that under section 99 of the
Probate and Administration of Estates Act, Cap 352 of the Laws of
Tanzania, the executor or administrator, as the case may be, of a
deceased person is his legal representative for all purposes, and all the
property of the deceased person vests in him as such. I was therefore
curious to know whether upon the death of Deogratias Alphonce
Magubo, and upon appointment by the probate court of Mary
Deogratias Magubo as the Administratix of estate of the late Deogratias
Alphonce Magubo, the deficiency in shareholding and membership of
the 2" Applicant Company was thereby effectively cured by transmission
of the deceased’sshares to his administratix of estate hence filling up
any gap in the praCticaI operations and management of the 2" Applicant
company? Hence I called upon Mr.Gyunda, learned advocate for the
Applicants to address me on this issue before I could properly exercise
my discretion under section 137(1) of the Companies Act. Mr.Gyunda

addressed me that in his view the application at hand is still nécessary
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because the Administratix of estate upon being appointed by the
Probate Court, simply looks after the affairs of her late husband only.
She cannot ipso facto become a shareholder in the 2™ Applicant
Company until the shares of her late husband are transmitted by
operation of the law to the lawful heirs of the deceased person. With
respect, I think the learned counsel has missed the point here.
Transferability of shares of the deceased person by operation of the law
to his legal personal representative does not have to await transfer
processes of the deceased’s shares to the lawful heirs of the deceased
person. The position in law is that upon death of the deceased
shareholder, ipsb facto, automatically and without much ado, the
Administratix of estate became a shareholder in the company upon her
appointment by the probate court, effectively replacing the deceased
person. I am of the fortified position that under the doctrine of share
transmission, upon death of the deceased shareholder, the Administratix
of estate of the deceased shareholder immediatelyas of the date when
the death occurred, became a shareholder in the company in the place
of the deceased shareholder by operation of the law.Succession is not

kept in abeyance and the property of the deceased member vests in the
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legal personal representative on the death of the deceased
member.Transmission isan automatic process; when a shareholder dies,
his shares immediately pass to the personal representatives or, if a
member is declared bankrupt, their shares will vest in the trustee in
bankruptcy. The word 'transmission' means devolution of title to shares
otherwise than by transfer, for example, devolution by death,
succession, inheritance, bankruptcy etc. While transfer of shares is
brought about by deIivéry of a proper instrument of transfer (viz,
transfer deed) duly stamped and executed, transmission of shares is
done by forwarding the- necessary documents (such as a notarized copy
of death certificate) to the company. On registration of the transmission
of shares, the person entitled to transmission of shares becomes the
shareholder of the company and is entitled to all rights and subject to all

liabilities as a shareholder.

Back tb the case at hand, I therefore find that the 2" Applicant
Company in the present case, has always had 2 shareholders despite
the death of one shareholder Mr.Deogratias Alphonce Magubo on 21%
June 2023. The first shareholder is the 1% Applicant Mary. Deogratias

Magubo owning 200 shares in the company in her own capacity. The
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The doctrine of share transmission therefore is still applicable to the 2™

Applicant Company.

Having found as a fact that, in law, the 2™ Applicant company has never
had deficiency in shareholding despite the death of the other
shareholder and director the late Deogratias Alphonce Magubo, because
his Administratix of estate under the doctrine of share transmission
effectively and immediately stepped in as the second shareholder in the
company, one would expect the matter to end there. But yet from
another angle the case seems to take a dramatic turn in my view. This
dramatic turn occurs when the court reverts.back to the basic legal issue
pertaining to the applicability of section 137(1) of the Companies Act as
elaborated earlier herein above. I found that section 137(1) of the
Companies Act comes into play principally so as to enable the company
to overcome practical difficulties created by the articles, shareholder
ag'reements or the Act. Are there practical difficulties created by the
articles, shareholder agfeements or the Act in rel.ation to the running of
the affairs of the 2" Applicant Company in the circumstances of the
present case? My answer is definitely in the affirmative. There is quorum

deficiency in the 1% Applicant in that she cannot hold an inquorate
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extraordinary general meeting of the company to elect a new director or

a meeting of the directors to register new members in the company.

Article 11 of the 2™ Applicant’s Articles of Association provides that no
business shall be transacted at any general m'eeting unless a quorum of
members is present at the time when the meeting proceeds to
business; and that two pefsons entitled to vote on the business to be
transacted, each being a member or a proxy'fbr a member or a duly
authorized representative of a corporation, shall be a quorum. Section
136 (c) of the Companies Act also provides that two members
personally present shall be a quorum.It should be carefully noted that
Article 11 of the Articles of Association of the _2"" Applicant Company as
well as section 136(c) of the Companies Act recognize “two members”
of the company as constituting the quorum. The pertineht question is
whether or not in the circumstances of the present case the 2™
Applicant Company has in its register of members at least two members
who can constituté a quorum? My answer is in.the ﬁegative. The 2™
Applicant Company after the death of the other member and

shareholder, has two shareholders but only one memberThe first

shareholder is the 1% Applicant Mary Deogratias Magubo owning 200
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other corporate decisions. Nearly all members are also shareholders but
not all shareholders are members of the company.I am fortified in my
finding by the scholarly work of the learned author Ben Pettet, who in
his book titled “COMPANY LAW”, LONGMAN LAW SERIES, 2" Edition,

© Pearson Education Limited, 2005, at page 267 writes:

"When the company is first formed the subscribers to the
memorandum are deemed to have agreed fo become
members, and are accordingly entered in the register of
members. In every other case, membership is acquired in
accordance with s. 22(2), (of the UK Companies Act)
whichreguires, first an agreement to become a member
and, secondly, entry of name on the share register. The
share register is required to be kept by the company and
made avaflable for inspection. It should be noted that in
two situations it is possible as a matter of technicality, for a
person to be a shareholder and not a member: (1) where
renounceable letters of allotment are used during the
course of an offer for sale, the holder of the allotment
letter will be a shareholder and yet not a membey; since he
is not yet entered on the share register; (2) where share
warrants afe [ssued, the warrant holder is a shareholder

but since his name will not be on the share register he is
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not a member (although sometimes the articles will deem

him to be a member).

The distinction between a member and a shareholder of the company is
not something foreign to our jurisdiction. The very Companies Act Cap
212 of the Laws of Tanzania has several provisions which make a
distinction between the two. Sometimes the best interpretational tool of
a legal provision in the statute is another provision of the same statute.
With a bid to underscore the difference between a member and a
shareholder and to nail down the argument that. a shareholder is not
necessarily a member, I will make reference to their differential
treatment under other provisions of the Companies Act. I will pick

section 78 and 233(2) of the Companies Act in this regard.
Section 78 provides:

A transfer of the share or other interest of a deceased member
of a company made by his personal representative shall,
although the personal representative is not himself a member
of the company, be as valid as if he had been such a member at
the time of the execution of the instrument of transfer.
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owning 200 shares in the company in her own capacity. She is therefore a
merhber of the 2" applicant company. But on the other hand, Mary
Deogratias Magubo (as an Administratix of estate of the late Deogratias
Alphonce Magubo), who is a shareholder and holding in trust 800 shares in
the company, is not a member in the 2" Applicant companybecause she
did not subscribe to the memorandum of association of the company as
such when the company was formed. Her name as an Administratix of
estate has not been admitted to membership by directors of the company,
and infact, as the company now is left with only one director, there will be
no adequate quorum for the directors of the 2" Applicant company to hold
a valid meeting of directors in order to deliberate upon the matter and
admit her as a member and shareholder of the company in that capacity
with a view to increasing membership of the company to two so that the
members in turn can appoint another or other director(s). As if that is not
an enough impracticability, the existing member‘holds only 20% of the
voting power in the company;hence ordinarily and practically the
1%*Applicant would be unable to make decisions in the company meetings
without the support of other members, even if the_quorum was there.

Theseare indeed practical difficulties in the viable management of the
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company. Section 137 of the Companies Act is intended to cure such

practical defects in the management of the companies’ affairs.

Now, bringing the point home to the present case, when it comes to
quorum in the company meetings, what really matters is one being a
member in the company who is entitled to voterather than merely being a
shareholder therein. That is why the 1% Applicant, despite having another
shareholder in the 2" Applicant Company, still cannot garner the requisite
quorum to call for and conduct company meetings in the absence of
another member of the company. The Applicants’ p'rayers therefore are
relevant not because the 2" Applicant Company lacks the second
shareholder upon death of the late Deogratias Alphonce Magubo as
represented in the application before me, but rather because the 2™
Applicant Company actually lacks the second member to constitute the
quorum for its meetings. Actually, there is a sanction for a company
operating with less than two members: Section 26 of the Companies Act,

Cap 212 provides that:

If at any time the number of members of a company is reduced
below two, and it carries on business for moire than six months

while the number is so reduced, every person who is a member of
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called and conducted. Also, no valid resolutions can be passed. I recall
what I have already stated herein that section 137 of the Companies Act,
Cap 212 of the Laws of Tanzania is intended to enable a member or
director of a company with deficiency in him to call or conduct a meeting 'c')f
the company in which he is eligible to vote, to overcome the difficulty of
lacking the requisite quorum as prescribed in the articles of association of
the company or as laid down in the Companies Act. The provision is
intended to put the governance of the company into a viable state by
overcoming practical difficulties created by the articles of association,
shareholder agreements or the Companies Act. T find the present
application merited as the company, upon the death of its second member,
has found itself entangled by the provisions of its own articles of
association and provisions of the Companies Act in such a way that it
cannot practically operate unless the Court intervenés to rescue the
situation by virtue of section 137 of the Companies Act.Therefore,I allow

the application.

As to the final orders, I have the following to say. The Applicants in their

chamber summons prayed that:
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section 137 of the Companies Act, Cap 212 of the Laws of Tanzania, this
Court can only intervene in circumstances like the ones prevailing in the
case at hand, so as to cure the quorum deficiency or other procedural
practical impracticability so as to enable the members conducta
meeting. I find baéking for this position from the.case of Harman v

BML Group Ltd [1994] 1 WLR 893.

In the final analysis, I decline to grant the prayerNo.1 as made in the
chamber summons; but as the application succeeds, and as the Court
has discretion in makingorders and consequential directionsas it deems

fit in the circumstances, I do hereby order that:

(a) A meeting of the 2" applicant company,that is the member’s
extraordinary general meeting, be called, held and conducted by
the I*‘Applicant as the only member of the companyand that
the 1** applicaht as one member of the company present in
person shall be deemed to constitute quorum for a valid

meeting of the company.

(b)That the 2" Applicant Company is empowered to rectify the

register of members of the 2" Applicant Company by effecting
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changes in the shareholding and membership of the Company
to the extent that is a necessary pre-requisite and or
consequentialto the exercise of the powers under order

(a)above.

(¢)Except for dispensation of members’ quorum requirements
and decision making powers with respect to orders (a) and (b)
above, the other procedural and legal requirements prior té and
after the calling and conducting of a valid members’
extraordinary general meeting of the 2™ Applicant Company be
complied with and adhered to by the 1°° Applicant, io the extent

that they are not incompatible with or affected by the orders in

(a) and (b) above.
(d) I make no order as to costs.

It is so ordered.

A. H. GONZT
%} Y2\  JUDGE
5} 25/01/2024
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Ruling is delivered in Court this 25" day of January 2024 in the
presence of the 1% Applicant who is also a Director of the 2" Applicant
and a representative of the 3™ Applicant and in the absence of the

Respondent who was duly notified of the date of Ruling.

——

A. H. GONZI
JUDGE
25/01/2024
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