IN THE HIGH COURT OF TANZANIA
~ . .(LAND DIVISION)

AT DODOMA

- LAND CASE NO. 1 OF 2010
KILALA OMARY. ABDALLAH, ... PLAINTIFF
VERSUS
THE CRIEF COMMANDER TANZANIA

PEOPLE’S DEFENCE FORCES & 2 OTHERS ............ DEFENDAN"S

Date of iast order: 7/12/2015
Date of ludginenit: 14/12/2015

JUDGMENT

Sehel, J.

This is a suit for declaratory orders that Plot No. 1 lhumwa Sendice
Centre (disputed Plot) be declared the proper’r.y of the Plaintiff, one
Kilala Omary Abdaliah. The Plaintiff also prayed for an order directing
the defendants to remove the placard placed at the disputed plot;

general damages and costs of the suit.



The defendants filed their joint Written Statement of Defence
alleging that the disputed plot is within the land held under Tanzania-

People's Defence Forces as such the placard was placed by the st

Defendant.

After several adjournments on the pretext that the suit is under
xddiation ihe suit was set for hearing and the following issues were -

med and recorded for determination:-

1. Whether Plot No.1 Inumwa Service Center comprised of fitle
No. 7930 DLR is within the Chief of Defence Force's Area.

2. Whether Capiial Developmeﬁf Authority infbrmed the isT
Defendant that the land in dispute belongs to the Plaintiff.

3. Whether the nofice erected by the 1st Defendant in the suit
land caused the plaintiff to fail fo enfer and develop ‘r.he scsid
ploft.

4. Whether faiiure of the 15 Defendant to remove the notice in
the plot caused commercidl loss to the ploinﬁff'.

. 5. To what reliet are parties entitled..



To prove his case, the plaintiff colled ;fWO witnesses including
himself. The first witness is Kilala Omary Abdallah (PW1) who fold this
court that he bought the disputed plot from Haider Mulaffer Hussein .
Gulamcliin 2007 at a consideration of Tshs 8,600,000/=. He tendered.
to that effect |

1. A lefter with Ref: No. LR/DOM/T/7930DLR/30 dated 15t June,

2007 and a Deed'”o-f*T'ronsfer’dofed 30th Moy, 2007 which wgre.

collectively admitted as “Exh. P1"". These documents show that

a ransfer was sifected | respect of Title number 7930 DLR from

Haider Muraffer Hussein Gulamali to Kilala Omary Abdallan.

l 7
.

Ground Lease Agreement No. ?404 L.O. 96253/2404 for Plot No.

1 Ihumwa Service Centre as Exh. P2.

PWI1 further Told'This court that-he started to renovate the area
by putting underground petro! Tohks, foUr tanks but when he started
1o place pefrol pumps, army officers came and sfopped\him from
further déoli'ng \.vi’rh the plot. He wenf to see the commonder in chief

»

of 211 KJ, Col Mshamba who affimed to him that he should stop and



the issue is being dealt with at Dar es Sqloom, Head Quarters. It'was

his testimony that the army then placed a placard reading:-
“ Huruhusiwi kufanya shughuli );eyofe katika eneo hili”

— The plaintiff scid he then went to Cd;gi_’rgl Development Aufhori’r{(
(CDA) to ask for clarification. CDA met with 911 KJ army officers wha
clarified to them that the plot is not within the army cvompcund. He
also tendered a letter with Ref. No. CDA/DP/bbc-15/21754 dated 13t
June, 2008.05 Exh. P3. The Exh. P3.states that Plot No. 1 lhumwa 13
outside the army compound and that oc&:or_q,i‘ng fo CDA records, the.
area was survéyed in 1985 vide plan No. EA‘_3 206/2 NO. '20741. The
letter further clarifies that the Plot v§'cs surveyed in 1992 through plori

No. D14 280/2 with Registration No. 45755 d‘nd that the boundary of the

army area begins at 100 meters from the main road.

The plaintiff testified that despite all the efforts he made, the
army refused to allow him 1o utilize the disputed plot. He therefore

decided to institute a suit against the defendants.

The second wilness is Ecdward John Mpanda (PW2) a town

planner Working‘ with Capiial Development Authority testified that the



plot No. 1 lhumwa Service Centre was surveyed as a plot for servi'ice
stdﬁon.' According fo their office files, the plot is now in the name of
Kilala Omary Abdallah and it is ouiside 91TKJ area. He, thererore,
asserted that the army was notified and they have no right over the

disputed plot. That was the Plaintiff's case.

The defendant's case was fixed 1@ commence on 1+ July, 2015
but detendants failed 1o bring fheir witngss. They prayed for another
hearing date. The case was fixed on 13 July, 2015 but still they failed
to bring their witnesse’s ?ﬂ.éhice it was fixed on @ August, 2015, Ont 3
August, 2015 parties. appécjred before Deputy Registrar and by

po..m 1 of the defandants. the hearing was ﬂx=d on 13t August, 2015

- On 130 August, ZOIQ o-ﬁf ncxr;mts came with an excuse that
parties are under negoe ’no’nor\s hence requesfed for a month's time
adicurnment so the case was fixed for mention on 15t Sepfember
2015 with a hope that ‘seﬁ'le"r'nenfogreemen’r will be reached. On 15t
September, 2O greémem was reached so | decided to fix g
nearing a date in order for the case fo proceed wifrh the hearing o.nd

if settlement is reachad then they can come with their seftlement
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agreement to record it. The case was fixed for hearing on 19

Octcber, 2015.

On 19in October:-2015 Ms. Magesa appeared and nofified the
court that she has three withesses but prayed for short adjournment.. |
granted short adjournment.and the case was fixed to start at 1400hrs.

- At 1400hrs, the hearing of the defence case started.

Khalid iddi Herﬁedi-(DW]} an army officer f'rom lhumwa - TPDF
testified that he movedtc lhumwain 1995 and Tho;‘r frorﬁ 1995 he knew
| that the disputed area belong to the army. He s'ai.gd the first owner was
one Hussein Gulamali who started the construction of office building
for petrol staticn but later on he was s1qpped by the army. It was his
fes‘rimohy that thereaffer came the plaintiff who wanted to proceed
with the construction by putting Petro tanks but he was stopped by
the army. This witrness also Tolcj this court .’rho"r they were stopped to
proceed with the construction because of sécuri’ry reasons. He said in
military camps there are bomlbs, firearms, bullets and even military
trainings are conducted therein, and hence it is not safe to have a

petrol station nearby. He said at the disputed ploft, the office building



was built and compieted, and there are pump machines but tanks

are not yet installeq.

| The second withess was Léonord Albert Madaha (DW2). TF:}is
witness did not co'mplete his examination-in-chief. He partly Tes’rifie;d
and then the !eo‘me::i - state Oﬁorn.e_y réquesv‘ed' for further.
adjournrment as she did not have enough time to discuss the case with-
her witnesses because.in the rporhing she had qcrimi.nol session which.

she hdd to attend to betore appearing before me. Lo

in prief DW2 is-also anarmy officer stationed. at humwa TPDF
since 1989, Me told this court that what he knows about this case is for
the plaintitf e be compensated and that the matter is handled at

LY

Heodquarters’ Dar es Salaam. = - =

it was from this testimony that prompted the learned State
‘Attorney to request for a further short adjournment which prayer |
‘granted and made an order that the hearing is adjourned fill next day

i.e 20t October, 2015 but it is the last adjournment.

On 20t October, 2015, the learned state Attorney requested for

a further adjournment with the reason that she had time 1o consu'h‘



with her seniors and was told that the case is under negotiations for
the purposes of settling the matter out of court. Counsel Nyabiri, dlso
affrmed to this court that it is true they are under negotiations and
negoﬂoﬂonéhave reached to an ddVOnced stage. 'They prayed for
a month time adjournment. Being comforted that the negotiations
have reached to an advanced | granted final last adjournment to 7th:

December, 2015.

On 7t December, 2015, Mr. Sararq, learned state attorney
appeared, with total disregard -cmd"rczking no notice.of the last court’s
order, requested for adjournment with « reason that their intended
witness one Ssgt. Elias is e_ng.ogefd with oTher official duties hence he
could not be able 1o tum up for todoy’s hearing. In terms of Order
XVIl Rule 3 of the Civil Procedure Act, Cap 33 | decided to close the

defendant’s case with a view to proceed with deciding the suit.

Having summarized the evidence brought before the court and
.going through the sequence of this suit, let me now deal with the issues
framed. | would, according. to the nature of the suit and the evidence

in the records, wish o combine issues number one. two and three



together. According to pleadings and evidence, it is the plainfiff's
asserfion that Plot No. 1 thumwa  Service Centre is his property and
does not fall within the army area. PW1 told this court that he bought
the disputed Plot, in 2007 from Haider Muzoffer Hu;sein Gulamaii at a
price of Tshs. 8,600,00Q/_=. He tendered and admitted before this court..
Transfer Deed (Exh.P1) and Groungj Lease Agreemen’r (Exh, P2) V\;hich
poth proved that 'the!ploin.ﬁff is The legc.l,owr)_e_r of the disputed plot,
Further PW2 proved 'p"e_fore This.courT that the records in the Capital
Developm?n’r Aufhorﬁ.y show that the currerﬁ owner of the disputed
piot is the plaintiff. Se:c,honlw bf Tdnzanié Eviden,cé 'Ac’r, Cap..6 -
provides:- |

“When fthe quesﬁqn ig_ywh'efh‘er_.any person is owner of anyfh'ing

fo which he is shown to be in possession, the burden of proving

that he is not the év?ner is on the persoh who asserts that he

is not the owner “

In this suit, it was shown and proved by the plaintiff that he is the
lowful owner of the disputed plot through the evidences of PW1, PW2

and even DWI1 when he said thereafter came the plaintiff who



wanted to proceed with the construction. It is, therefore. Upon the
defendants to prove otherwise. The defendants apart from DW1's
and DW'2 assertions that they knoW the disputed land belong to the
army, failed to preduce or bring any document that proves,
contradict, or show a status different from those contained in Exh. P!.

and P2.

| also had fime to examine Exh. P2. Exh. P2 has an insert of g
sketch map that shows the disputed plot is outside the JWTZ site. This
fact was also further ciorifiea by PW2 who Osse_r’red ‘rh.oT the beacons
of the disputed plot are not within the army area. The army area |
~ about 100 meters away from Thé main road. Further Exh. P3 ciedrly
describés now the disputed Plot came into being and that it is outside

the army area. All these information according toPW1, PW2 ang

Exh.P3 were availed and nofified 1o 15t defendant but 15: defendant
continued fo insist that the disputed plot is within their area. It was
further established by bo’rh' PW1 and DWI Th'o’r the Plaintiff was
stopped from further developing the. disputed plot. The plaintiff,

therefore, failed o make any further development especially when

10



there was a placard placed at the disputed plot prohibiting person

from further dealing with it.

With these crysfdl clear evidences, | h"old that plot No. 1 lhumwa
service comprised of ftitle No. 7930 DLR is not within the Chief of
" Defence Force Area, that Capital Development Authority informed
the 1st Defendant Thcﬁ ‘rhé land in disputed belongs to the plainftiff and
that the nofice erected by the 1# defendant caused the plainfiff to

fail to enter and develop the said plot.

Tumning *o the fourth issue that deals with commercial loss for
non-use of he disputed plol, the Court of Appea!l of Tanzania in the

case of Kiptoo Vs, Allerney Ceneral [201 9'] EA 200 at pg. 208 held that:

“lass of use is @ claim in special damaaes and ouaght to be

pleaded and strictly proved. "

The plainiiff though at paragraph 10 of his ploih’r pleaded that
failure by the 1st defendant fo remove the notice, occasioned
commercial loss 1o him for non-use of The said plot for construction of
his intended business, failed to prove"rhe same. Apart from the

Plaintiffs own assertion ’rho’rhe securad a loan from CRDB which he
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still pays it and that during cross examination he said he once bought
18,000 liters which he was compelled to siphon it ol'l and was unable
to sale it, there is no Q’rher evidence to support/back up the assertions.
No evidence was brought to show that ‘he has a l}cence torun a petrol.
station, no schedule of expected daily sales were tendered befofe
this court, the loan agreement was not brought before this court to
show that he borrowed the money from the ban and no receipts
wer;e produced to show that he bought 18,000 lh‘éfs of petrol/diesel..
Since there is no proof Thenllj g:dn perfecﬂy hold that no commercial
ioss for non-use was Sfoered by the plaintiff. Issue nvumber four is

answered in the negative.

Lastly is the relief. The-Plaintiff enumer_o’fed in his pleading the
relief that he wants this Court to grant. .| will dedl with each relief
claimed. First an order that the Plot in issue is the property of the
Plaintiff. Since | have found that Plloinﬁff is the legal .owner of the
disputed plot then the order ;fhotf the Ploinfiff is the lawful owner of Plot
No.-1 -lhumwo Service Centre comprised’ olf Title No. 7930 is hereby

granted as prayed
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Second he prayed for an order directing the defendants to
remove the offending notice from the plot inissue to dllow the Plaintiff
to-enter therein and develop T.he same. _Sipce it is no’r»dispufed that
the 1t defendant placed the notice and since the Plaintiff is declared

the lawful owner then the prdyer is granted as prayed.

Third is the prayer -for' payment of general damages to be
assessed by the Caurt. Unfortunately the pleadings do not es’robli%h
the kind or 1rype of loss suffered by the Plaintiff. The pleodings. only
shiow that there are spegific: :domqge“e; which _qnfor’runotely weré not
| proved by the Plomﬁff,ds such this Court cannot grant a prayer Thé‘r

was not pleaded. The prayer is declined.

In summary judgment and decree is enfered against the

defendants joinfly and severally as follows:-

1. That, PiO’['NQ, i lhumwa service Centeris he;eby declared as
the property of the plaintiff one Kilala Omcry Abdallah; |

2. The defendants are directed to remove a notice from the
‘dispufed plo’f to allow the plaintiff fo enter and develop the

same; and
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3. Plaintiff is to have his cosfts.

It is so ordered.

B.M.A. Sehel

14" Decepnber, 2015
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