IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(LAND DIVISION)

AT DAR ES SALAAM
LAND CASE APPEAL NO. 281 OF 2019

SOKOINE UNIVERSITY OF AGRICULTURE .........ccniceemensnenn APPELLANT

VERSUS

(Appeal from the decision of the District Liin ﬁg\gmd HouSing..
Tribunal for Morogoro District at Mol: goro).

A’

S.M. KALUNDE, J.(

o,
This appeal arlsesﬁfrgmf»'«théﬁ::lemsmn of the District Land and

Housing Trlbunal':? for ?Iala" District at Mwalimu House (“the
Trlbunali':;);deh.;é;xélzl*ﬁ%}ﬁ@o@h day of June, 2018. The brief facts
Ieadlng to this) ap}éal are that, in July 2015, the Appellants filed
Applﬁ:atlon No. 75 of 2015 before the tribunal against the
Appella%:?t‘f‘or trespass into their piece of land located in Mikoroshini
Area, Lukobe Juu in Morogoro (“the suit property”). In accordance
with the application, the appellants prayed for /inter alia the following

reliefs;

(a) A declaration that they were lawful owners of

the suit property;



(b) An order of vacant possession;

(c) General damages to the tune of Tshs.
12,000,000; and

(d) costs and any other reliefs.

Upon hearing the parties, the Tribunal dismissed the applicant’s

claims against the respondents and ordered a resurvey of the area
,.-s&

and exclusion of the disputed area from the appellants land.

Aggrieved by that decision the appellant filedsthe presé%ﬁt\ypeal in
which they challenged the decision of theytrlbu\%aigﬁg thelr petition of
appeal the appellant advance six (6) grgl%l‘ds of appeal. However for
convenience and brevity I will nof*f?é&”ﬁf“@ducewall thé grounds in this
appeal.

Jahu, Iearned_ ad\'fgcate Dwmg hearlng I brought to the attention of

3?’?%«(1) One assessor who had not heard all the
evidence was allowed to opine; and

(7). Assessors were not given an opportunity to
readout their opinions.

In view of the above issues raised by the Court suo moty, 1
asked partied to address the Court on the consequences of the said
defects. The defects were raised in view of the provisions of section
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23 (1) and (2) of the Land Disputes Courts [Cap. 216, R.E.
2019] read together with regulation 19 (1) and (2) of the Land
Disputes Courts (The District Land and Housing Tribunal)
Regulations, 2002, G.N. 174 of 2003. In the first place, the
section requires the tribunal to be constituted by at least two
assessors and the Chairman. Further to that, the section requires
assessors to readout their opinion before conclusion of the case.

Submitting for the appellant, Lunyamadzo g?ggg m}t in
accordance with s. 23 (1) of Cap. 216, the trlbunalf"_‘l‘s constltﬂted by

f

9

Further’ "t@_thewabove | the counsel argued that Mr. Mpite's
oplnlonnllncluded*ifacts which were presented on 13 September,
2017%and 22" arc? 2018 when he did not attend the hearing. To
supp§nwth%wrgument the counsel cited the case of Edina Adam
Kibona vs. Absolom Swebe, Civil Appeal No. 286 of 2017 CAT
(Unreported) where it was inter alia held that when a trial is
conducted with the aid of assessors, assessors should be actively and
effectively involved in the proceedings so as to make a meaningful

opinion.



As to whether assessors were given an opportunity to readout
their opinions, Lunyamadzo submitted that the records of the tribunal
show that after the visit to the /ocus in quo parties were invited to file
their written submissions and the date of judgment was fixed. The
counsel observed that there were no records to show that at any
point in time the assessors were called to provide their opinion.
According to Lunyamadzo, that contradicted the provisions of s. 23
(2) of Cap. 216 as read together with regulation 19 '(;‘%2%)}01‘ G.N. 174 of

Lk,

2003. To bolster his argument he cited the"*scase of Et lna 4Adam

S. 23 (1)‘of\(;i§p 216 the comp05|t|on of the trlbunal is made of the

Chalﬁnan and two assessors and that the assessors shall be required

to glve%ut»,thelr opinion before the Chairman reaches the judgment.
On whether it was appropriate for an assessor who had not heard all
the evidence to opine Mr. Nyabinyiri argued that Mr. Mpite who did
not hear all the evidence was present, in his own words, "on such
important dates”during the testimony of PW1, PW2, PW3, and DWS3.
Further to that, the counsel reasoned that Mr. Mpite validly gave his
opinion because “he had all the evidential facts at his fingertips”from
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the final written submissions; and therefore his written opinion did
not offend the mandatory provisions of section s. 23 (1) and (2) of
Cap. 216.

Mr. Nyabinyiri added that the failure of the assessors to readout
their opinion in the presence of the parties before delivery of
judgment did not occasion any failure of justice on the parties. He

|mpI0red that the proceedings before the tribunal were in compliance

embark on the determination of the |ssuby statmg thét in terms of

the provisions of s. 23 (1) and ;égf)"ofﬁCapwzw, r\i%fdlstrlct land and

"23-(1)4 The%Dlstrlct}
Trlbunalaesta lished under section 22
iy sha7l be composed of at least a

Chalrman and not less than two

“ g}'he District Land and Housing Tribunal
< “shall be duly constituted when held by a
Chairman and two assessors who
shall be required to give out their
opinion before the Chairman
reaches the judgment.” [Emphasis
added]-

The takeaway from wording of .23 (1) of Cap. 216 is that,
throughout the proceedings before the tribunal the two assessors
must, at all times, be present, and they must be actively and

effectively involved so that they can have a meaningful contribution
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in advising the Court. If all or one assessor misses a hearing session,
that assessors should not be allowed to rejoin the case in the next
hearing. In such circumstances the law, 23 (3) of Cap. 216, allows
the Chairman to proceed with one assessor or no assessor at all.
Unfortunately that is not what happened in this case.

The tribunal records show that hearing commenced on 08"
February, 2017, on that day the assessors present/were Mr. Mpite
and Mr. Njovu. On that day the applicants’ case cdmmenced and
the Court heard the testimonies of AW1 and%ﬁwz The m}gtter was
adjourned to 21% June, 2017. Again .h. the 2 ‘Jun‘2017 the

assessors present were Mr. Mpite and}&r Njovu. On the respective

i ,3
date the tribunal heard the ewdence of: one W|tness, AW3 in the end

the matter was adjourned,.After that the matter came for the next
hearing on 21% July, 2@)17 on‘ﬁfthai?(“\gl\*a\f only Mr. Njovu attended,

Applicant: Present/ Mr. Sikalumba Ady.
4 Respondent: Present all 7
R/A: Joyce

Mr. Sikalumba, Adv: The matter is for further
hearing. I have one witness today.

Tribunai: The matter is hereby heard as
scheduled.
Sqad.
P.J. MAKWANDI
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CHAIRMAN
21/7/2017

The Tribunal proceeded in absence of one assessor Mr. Mpite
and in the end the applicants’ case was marked as closed and the
defence case was scheduled for 13% September, 2017. When parties
appeared on 13™ September, 2017, the tribunal noted that "There is
no quorum today. Hg on 27/10/2017".

.
éanf he day, the

Hearing proceeded on 27" October, 2017,
tribunal heard the evidence of RW1 and su%quently hearing was
adjourned to 08% and 09" January, 20elf8 As for *Eﬁé‘%%*}tﬁ October,

2017, part of the records of the trlbunal readzqas foIIows

@ A y

A%ook atithe above records it is clear that Mr. Mpite was not
present on‘“215'f July, 2017 and 27 October, 2017, and hearing
proceeded in his absence. Therefore, he never heard the testimonies
of AW4 and RW1, neither did he participate in any form whatsoever.
However, on 09% January, 2018, when the tribunal heard the
testimony of RW2, Mr. Mpite appeared and was allowed to take part
in the proceedings of the tribunal. The records, partly, read:
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"9/1/2018
Coram: Mr. P.J, Makwandi

Members: 1. Njovu

2. Mpite
Applicant: Present/ Mr. Sikalumba Adv.
Respondent: Present except 5th
representative.
R/A: Joyce

A

1°* representative: We have onewitness, We
are ready to proceed. 3

sy

Mr. Sikalumba, Adv: We are ready to proceed.

Chalrggerson&aﬁ: ":page R the typed proceeding. The quoted portion
of M Mplte opl |or;.,as reflected in the judgment of the tribunal read:

- Ushahidi wa PW4 ulitambua uwepo wa
Mikoroshini Village na Tanganyika
Village lakini ameona Kijiji cha
Tanganyika kiliondolewa katika mipaka
ya SUA kwa sababu wakati wa upimaji
wanatanganyika walishirikishwa....

Nashauri mipaka ya SUA na Kijiji cha
Lukobe irekebishwe.



Mipaka mipya izingatie uwepo wa Mitaa
ya Kambi tano na Lukobe Juu...."”.

The question now is whether it was appropriate for the tribunal
to proceed in the manner it did in the present case. The answer to
that is in the negative. I say so because, in terms of section 23 (1),
the law is clear that the tribunal shall be composed of the
Chairperson and two assessors. Further to that the, requirement of
the law is that, the two assessors must parﬂ@l

.ate from the
beginning of the trial to the end; and they,must be< actlvel_-l\%and
effectively involved. This position was stated E%\“ el urtfef Appeal
in Enosi v Republic (Griminal Appeal NG 135 { 155 [2016] TZCA
135; (21 October 2015 TANZLII);W” rez the Co ourt7(Mugasha, J.A)

stated:

M

, %x % bée requ:red to
attemzﬂ,at ‘ithe adJougn d sitting and at
any ﬁsubsequent 'gsﬂtlng unti|] the
conclus:on of {thestrial, The rationale of
thetr conth{ued presence throughout the
trfal IS to enable them to hear the whole
ewdence?ﬁg_éwhlch will enable them to make

4 '/nformed or rational opinions.” [Emphasis
mine]

>noted : bove, Mr. Mpite was present at the start of the trial
and he heafd the evidence of AW1, AW2 and AW3. However, he was
not present when the case was subsequently called in for hearing of
the testimonies of AW4 and RW1. He therefore did not hear the
evidence of the said witnesses. He was also not present when the
site visit was conducted. Having absented himself from subsequent
hearing sessions, Mr. Mpite should not have been allowed to rejoin
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the sessions on 09 January, 2018, when the tribunal heard the
testimony of RW2, Having absented himself, he should not have been
allowed to give his opinion at the conclusion of the trial. In the
circumstances, the tribunal should have proceeded with one assessor
as allowed under section 23 (3) of Cap. 216.

In terms of section 23 (1) of Cap. 216, allowing Mr. Mpite to
resume participation and prepare his . opinion y\vgs fundamental
irregularity which was fatal to the proceedings of the trlbunal It\?went
to the root of the case, as it affected the ]urg&ictlon of the tribunal,
& stated' m;Joseph Kabul vs

Reginam [1954-55] EACA Vol. XXI=2, whe re the Cg}urt said:

R 4"’*"*% t 5',— o

The consequence of such irregularity wa

"Where an assessciﬁ‘év}ho h3s not heard all the
IR
evidence is a//@wed to~gye anwopmfon on the

on tlge full ewdence}and influenced the decision of the Chairman. The

irregularity vitiated the trial at the tribunal and rendered it a nullity.

This bove alone was sufficient to dispose of the matter,
however, I should also add that, after going through the records of
the tribunal, I am satisfied that, at no point did the tribunal require
assessors to read out their opinion as required by s. 23 (1) of Cap.
216. The records show that, the defence case was closed on 08
January, 2018 and the tribunal ordered a site visit on 10™ February,
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2018 which was adjourned to 22" March, 2018. After the site visit on
to 22" March, 2018 the matter was fixed for Judgement on 11 May,
2018. Subsequently, on 11 May, 2018 the tribunal observed that
one of the assessors had not recorded their opinion, judgement was
thus adjourned to, and delivered on 08" June, 2018.

From the above analysis it is clear that the assessors were not
given an opportunity to readout their opinion in the;%zesence of the
parties and required under s. 23 (2) of Cap. 216 as-tead toa‘ether
with regulation 19 (2) of G.N. 174 of 2003. 1%f%m*,s4upported“’fr: this
view by the Court of Appeal decision i Edm\Ada%‘ﬁklbona VS,
Absolom Swebe, Civil Appeal No@286201;%CAT and Tubone
Mwambeta vs. Mbeya City Cog‘:'llllf Appeal No. 287 of 2017

all unreported and Dora JTinisa Mwakl 3sa vs Anamary Twisa
Mwakikosa (Civil Appe@al No. 1&29_50f 2@1"9) [2020] TZCA 1874; (25

4 12
‘é@ record does not reﬁec:t that the assessors

yg?e required to give their opinion in the
bresence of the parties after the closure of
defence case. The written opinions of the
assessors did, however, find their way into the
record in an unexplained way. Nevertheless, in
his judgment, the Chairman stated that he
considered those opinions. In our considered
view, since the parties were not aware of
existence of the assessors' opinions, we agree
with the counsel for the parties that in
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essence, the provisions of Regulation 19 (2) of
the Regulations were flouted.

The failure by the Chairman to require the

assessors to state the contents of their
written opinions in the presence of the
parties rendered the proceedings a
nullity because it was tantamount to
hearing the application without the aid
of assessors.” [Emphasis mine]

In line with the above findings the Court of Appeal quashed the

proceedings before the tribunal and High Court and set aside the
judgments thereof. P o

That said, and in terms of section 43 of Cap. 216, I revise and

quash the entire proceedings before thé‘“t’lribunal and the judgment is
set aside. This being an o!d matter, [ order on expedited rehearing of
the appeal, before another Chalrperson with a new set assessors.

Having raised the lssues I d‘%ake no orders as to costs.
F

It is so orde{red. o,
DATED at DAR ES SALAAM this 08" day of APRIL, 2021.
.

b

b . M. KALUNDE
=" JUDGE
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