
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(LAND DIVISION)

AT PAR ES SALAAM

MISC. LAND CASE APPLICATION NO. 263 OF 2019

JUMA A. MAFTAHA......................................................................... APPLICANT

VERSUS
PROSPER MASSAWE............................................................1st RESPONDENT

RAJABU NGEJE................................................................. 2N̂ |^PO^DENT

(Arising from the decision of the High Court L Jtj^ iyisjon in Land 
Appeal No. 61 of 2017) ^

RULING

Date of Last Order: 19/02/2021 & 
Date of Ruling: 23/04/2021

S.M KALUNDE. J:-

The applicant JUMA^^^IA^AH^^IIegedly a layman in law, is seeking
for extension ofetime to^fle Notice of Appeal out of time against the

illdecision ofafiis^oipjta LandAppeal No.61 of 2017 delivered on 20th 
July, 20i8^^s^ag^cation is preferred under section 11 (1) of the 
Appellate Jurisdiction Act, Cap. 141 R.E 2002 and is being 
suppo^^^^^affidavit of the applicant.

According to the affidavit and annexures, the decision of the High Court 
was delivered on 20th July, 2018. As soon as the Judgment was delivered, 
the Applicant filed the application for leave to appeal to the Court of 
Appeal via Misc. Civil Application No. 532 of 2018. On 12th April, 
2019 the applicant was granted with leave to appeal to the Court of 
Appeal. Upon being granted with leave to Appeal, the applicant
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approached a lawyer to assist in the preparation of the appeal, however, 
he was informed of the necessity and need obtain a Notice of Appeal to 
accompany the appeal. Being a layman, he had no idea of this 
requirement, and since the statutory time to file the said notice had 
expired, he preferred the present application.

In response, the respondents filed a joint counter affidavit objecting all 
the allegations in the application and the prayer thatj^e application be 
dismissed for lack of merit.

Leave of the Court was granted for the applicant't6ibe^|rgued|py way of
written submissions and submissions wei filed în cdfnpliance with
Court orders. The applicant submi^^^^g^lraw^/and filed by the 
applicant in person whilst the 2nct̂ spontIeHts submissions were 
drawn gratis by Legal an4.MNtiQiant^h1^£entre.

In his submission, the Ap iicant'^ |ed that delay in complying with the 
requirements of ru le^ ^ (J^ gK 2 )^  Court of Appeal Rules, 2009 was 
occasioned w|M|is IacR%y<nowledge on the procedure required to be 
complied wfmtln filing an afpSal. he urged the Court to extend time for
him tQftSfPHble t ^ f  mpl^with the requirement of 83 (1) and (2) of Court
of Appeal Rules. Jo  support his argument he cited the case of 
Mombrama d id  Corporation Ltd vs. Minister of Energy and 
Attorned General and East Africa Gold Mines as Intervenor
(1998) TLR 425.

In reply the respondents were of the opinion that, the application should 
be dismissed for lack of merit. They argued that, the reasons for the 
delay were baseless since ignorant of law has never been an excuse or 
defence against any proceeding. To support the argument they cited the
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case of Hadija Adam vs. Godbless Tumba, Criminal Application No. 
14 of 2013 (unreported); Bariki Israel vs. The Republic, Criminal Appl 
No. 4 of 2011 and Charles Salugi vs. The Republic, Criminal Appl No. 
3 of 2011.

Upon going through the pleadings and submissions filed for and against 
the application, the issue for my determination is whether the present 
application is merited.

The position of the law is that and individual aggrieved fronfethe decision
of the High Court in exercise of its appellate jurisdpi^gnust fijê a Notice
of Intention to Appeal within 30 days of th îssuance f̂ f̂Te^Secision. In 
addition to that, the law requires an applicar^bvObtain/leave of the High
Court. Further to that the law Qui^^es^a^venWfor extension of time 
where the 30 days' time nrpifeallowfed^y la\^have expired. Section 11 
(1) of Cap. 141, to which this applications based allows for extension
of time for giving aji^tice%fJntention)to appeal. The section reads:

lM z('l) Subject to subsection (2), the High Court
g^ wnefre an ap/Dpai lies from a subordinate court

v the subordinate courtexefr/swg^ĵ pi
concerned, fhay extend the time for giving
nojtipe'opintention to appeal from a judgment 
o f the High Court or o f the subordinate court 
concerned, for making an application for leave to 
appeal or for a certificate that the case is a fit case 

for appeal,, notwithstanding that the time for 
giving the notice or making the appiication 
has already expired, "[Emphasis is  added]

The above section allows this Court to extend time for an applicant to 
give a notice of intention to appeal from the decision of the High Court. 
In applications of this nature, all the applicant is required to do is to show 
that he there were "sufficient reasons" or "good cause" for the
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failure to comply with the requirements of the law with the prescribed 
time limit. Although "sufficient reasons" or "good cause" have not been 
defined courts take consideration of various factors in determining 
whether there are "sufficient reasons" or "good cause". In Lyamuya 
Construction Company Ltd. vs. Board of Registered Trustees of 
Young Women's Christian Association of Tanzania, Civil 
Application No. 2 of 2010, CAT (unreported) the factors to be looked at 
in considering good cause were listed to include:

The applicant must account for liiM h p  period^  
o f delay.

2
3

The delay should not be inordinate.
The applicant musb^ffî sd iliaence. and not 
apathy, negiige$ze oi\sbppfness in the 
prosecution ofjfie^action that he intends to 
take.
I f  the Court feels'tha&thereare other reasons, 
such/gs th^existenc& o f a point o f iaw o f 
sufficiehtJmportancefsuch as the illegality o f

be challenged.

In the presenKca^e^he^ecision sought to be challenged on appeal to 
the c;^^^^^ppeal^was delivered on 20th July, 2018. Unaware of the
requirement tmfileaNotice of Intention to Appeal, twenty eight (28)n
days later^gp^7th August, 2018 the applicant filed an application for 
leave to appeal to the Court of Appeal. The application was prosecuted 
and eventually granted on 12th April, 2019. As he prepared his appeal 
the applicant, a lay person, realized that he had not complied with the 
requirement to file for a Notice of Intention to Appeal, then he rushed to 
this Court for an extension of time so that he can comply with the said
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requirement of the law. The present application was filed on 13th May, 
2019, a month after leave was granted.

It is worth noting that, by the time the applicant filed the application for 
he was well within the prescribed period to file a Notice of Intention to 
Appeal, only that, being a lay person, he was not aware of that 
requirement. As soon as he became aware of the requirement he 
immediately filed the present application. In my view jgjf acted promptly, 
and I must say, given that he is a lay person, he has beS^diligent în the 
prosecution of his case.

The law is that when an applicant shows^hat h^a^teS^promptly and 
diligently in the prosecution of his êase, extensions time should be 
granted. That position was stated-in Michael Lessani Kweka vs. John
Eliafye [1997] TLR 152; Royal Insurance Tanzania Limited vs.
Kiwengwa Strand Hotel Limjted, CRp'Application No. 116 of 2008
and Vodacom Foundation vs. Commissioner General (TRA), Civil 
Application No.107/ 20M201^(€AT-DSM) (unreported).

In Michael^^^wij Kwelllfsupra) the Court held that:

'̂ ^ "M houghjjenerally speaking a plea o f inadvertence 
i$% pt Sufficient, nevertheless I  think that 
extension o f time may be granted upon such 

tPlea^ in certain cases\ for example, where the 
party putting forward such plea is shown to 
have acted reasonably diiigentiy to discover 
the omission and upon such discovery, he 
acted promptly to seek remedy for it " 
[Emphasis is added]

I have also noted that, throughout the proceedings before the ward 
tribunal, and in the District Land and Housing Tribunal, and all through 
Land Appeal No. 61 of 2017 and Misc. Land Application No. 532
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of 2018 at the High Court, the applicant was not being represented by 
an advocate. He acted on his own and in my view, he acted so diligently 
and has shown resilience in knocking to the doors of justice in search of 
what he believes to just. He should not be denied his pursuit of justice 
by technical grounds. A demonstration of such diligence and resilience 
in search of one's right should not be denied for some technical grounds. 
Whilst I am aware that ignorant of law has never constitute reason for 
extending time, I do not think the present case a cleanhs^ of ignorance 
of law. I also do not subscribe to a notion that thatrule sh<5cl|be.applied
blindly. In any case a strict application to that rule woufcLmt^serve the
interests of justice.

I hold a view that in determining; appli âtidns?cD t̂his nature particular
regards to each individual circumstances should be taken into account. Iigv, V
am supported in this view by thef decision. 1n Ramadhani Nyoni vs. 
M/s Haule and Company Advocajes [1996] T.L.R 72 where it was 
held that: -

m n this matter I  understand that 
proceaurahrules^are intended to serve as the hand 
w aiaen^ fjustice and not to defeat or frustrate it, 
an^ itcanjte denied that the strict application o f the 
rule^jn question may in certain cases amount to 
lega^formalisation. In the light o f the foregoing 
team o f the settled view that this Court like 
any other court worthy o f the name has the 
duty to look into the matter sympathetically 
with a broad mind and most realistic 
approach. In order to do justice to the case, 
especially in a case where a layman>, unaware 
o f the process o f the machinery o f justice, 
tries to get remedy procedural rules should 
not be used to defeat justice." [Emphasis is  
added]
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I am also aware that a bonafide mistake cannot be a ground to deny one 
right to be heard. In Githere vs Kimungu (1985) 1 EA 101, CAK; the 
court held that

"... where there has been a bonafide mistake and 
no damage has been done to the other side which 
cannot be sufficiently compensated by costs, the 
court should lean towards exercising its 
discretion in such a way that no partyjs shut 
from being heard; accordingly, a procedural 
error, or even a blunder on point o f !aw,j>n \ 
the part o f an advocate (including that o f his Jr 
clerk), such as a failure to tak^p^escribea^ 
procedural steps or takej$hem in^due^time, 
should be taken with a humane approachand 
not without sym pathyforthe parties,/and, in 
a paper case, suchmistakesmayjbe a ground 
to justify the court in .exercising its discretion 
to rectify thejmistakes iihthe interests o f 
justice so dictate, because^Mle door o f justice is 
not dosed merely M causefa mistake has been 
made b/;-a,.persgn o f experience who ought to have 
known better, Wckth^re^is nothing in the nature o f 
suehz^m istakejo exclude it  from being a proper 

jgmund^for putting' things right in the interests o f 
justicefandswithout damage to the other side. But

C^whether the matter shall be so treated must 
depend^upon the facts o f each individual 
case. That the relation o f rules to the circumstances 
to tife administration o f justice is intended to be that 

^ ofia handmaid rather than a mistress, and that the 
court should not be so bound and tied by the rules, 
which are intended as general rules o f procedure, 
as to be compelled to do that which w ill cause 
injuries in particular case, and this is  a principle 
which a court must remember when judicially 
exercising its discretionary power." [Emphasis is 
added]
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Mindful of the above position of the law, I find that the delay in the 
present was not inordinate and that the applicant has shown that there 
was diligence, and not apathy, negligence or sloppiness on his part. For 
the foregoing reasons I make a finding that he had demonstrated good 
cause for this Court to exercise its discretion under Section 11(1) of The 
Appellate Jurisdiction Act to grant the application.

For the foregoing reasons, the application is granted without costs. 
The Applicant is required to file a Notice of Intention to Appeal within 21 
days from the date of obtaining certified copied of this decision.

It is so ordered.

DATED at DAR ES SALAAM this 23rd day of APRIL, 2021.
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