IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(LAND DIVISION)
AT DAR ES SALAAM

LAND APPEAL NO. 170 OF 2019

(Originating from Morogoro District Land and Housing Tribtnal in Land Application No.202 of 2016

DANIEL GILBERT.......cssnurruses S +:s APPELLANT
VERSUS |
HASHIMU SHABANLI......isicimmmnescensnennnnnss v RESPONDENT
Date of Last Order: 10.06.2021 ' o
Date of Ruling: 12.07.2021
JUDGMENT

V.L. MAKANI, ]

This is an appeal by DANIEL GILBERT. He is appealing against the
decision of the Morogoro District Land and Housing Tribunal at
Morogoro (the Tribunal) in ‘Land- Application Nd. 202 ofIZOiIQ

(Hon.O.Y. Mbuga, Chairman).

The dispute of ownership of land between the parties has its history
way back in 199§ when the respondent herein instituted -Shaﬁri la
Madai N0.216/1999' at Morogoro Urban Primary Cc;gft a‘ndl the
appellant herein was declared the lawful ownér of the disputed ‘lanjd. |
Honestly, the attached copy of judgment in Shauri la Madail,No'. '

216/1999 is so faint such that nothing can be grasped there‘frorﬁ,



other than the statement that the appellant herein is the lawful owner

of the land in dispute.

After this case, there followed a series of criminal cases between the
parties and later in 2016 vide Shauri la Jinai No.164/2015 it.was
observed among other things that, the Piot in dispute in Shauri la Jinai
N0.164/2015 was different from the plot in dispute in Shauri la Madai
No0.216/1999. Further the Priméry Court decreed that the matter
should be channelled to the proper land Tribunals/Courts for
ad'judi'cation. Criminal Appeal No.08/2016 was preferred to Morogorb
District Court against the decision in Shauri la Jinai No.164/2015,
however, the District Court upheid the decision of the Primary Court.
In that way, the conflict over the land which was learnt to have been
situated at Mtawala in Mwembesongwa Ward in Morogoro (the suit
land) found its way to Baraza la Kata Mwembesongo in Shauri
N6.01]2016, Appéal No.54/2016 at the District Tribunal and then Misc.
Application No.202/2016 at the District Tribunal in which the Chairman
decided that he was in dilemma and therefore referred the matter to
the High Court for further directions. The Chairman, however, did not
stay the judgment but instead neither party was déclaréd the lawful

owner of the suit land. The appellant was dissatisfied with the decision



of the Tribunal hence this ‘appeal with four grounds of ab‘peal'

reproduced herein below:

1. That the Chairman of the Tribunal erred in law and fact
by completely distorting the appellants testimony and
evidence thereby making erroneous conclusions.

2. That the learned chairperson erred in law and fact by
entertain the matter which has no jurisdiction with.

3. That the learned chairperson erred in law and fact by
completely distorting the fact (former respondents) was
declared as lawful owner ‘Vide Criminal Casé No.164 of
2015 before Hon. Magfstrate Somi"at Urban Primary
Court for Morogoro at Morogoro.

4. That the learned chairberson erred in law and fact by
failing to understand that the application was brought
with the aim of circumventing the Court decision in
Criminal case No.164 of 2015 before Hon. Magistrate
Somi at Urban Primary Court for Morogoro at Moregoro
between the parties.
With leave of t_h_e. (:0urt t_he appéa) was argued by way of written:
submission's_. The appellant personally drew ‘anid’ filed his own
submissions, likewise Respondent drew and filed witten submission

on his own.



Submitting on the appeal, the appellant prayed to abandon the third |
and fourth grounds of appeal and argued only the first and second .

grounds of appeal. He prayed to adopt the petition of appeal.

Supborting the first ground of appeal,' the appellant said that the
Chairperson of the Tribunal in HIS judgment said that the respondenl
herein won the criminal case No. 164 of 2015 against the appellant
herein. He sald that the Chalrmans statement was not true at all
because the respondent in the said criminal case waslfound guilty ahd
he paid fine. He said during the heafing the apbellant“managed to
tender the building permit from the Municipal (D.E-1) and wes never
coun‘tered. He said that the building permit is given to a person who'.
is the Iawful owner of a piece of land. That the permlt was enough
ewdence for the Trlbunal to declare the appellant hereln the lawful k
owner of the suit’ Iand. He said the respondent herein tendered
nothlng durlrlt_:i the hearing at the Tribunal to SIgmfy hlS ownersh:p |
ove‘r thé suit land. He only tendered decisions of other couirts whie’h

.proves nothing on ownership of the suit laid.

On the second ground of appeal, the appellant saidihélt"thé'preéeht‘

appeal came from Land Application No.202 of 2016 heard by the



Tribunal. But back in 1999 there was Land Case No.216 of 1999 tried
at Morogoro Urban Primary Court, inyolving the same parties and the
same subject matter and was decided in favour of the appellant herein.
and the respondent did not appeal against that deci'sion.P The z';lppelllant"
said the respondent was supposed to appeal from the decision of
Morogoro Urban Primary Court if he was agg'rieved instead of filing a
fresh suit. He relied on section 9 of the Civil Procedure Code, Cap 33;
RE 2019 (the CPC) and insistedvtll'mat the Chairman at page three 6f
his judgment adfnitted' that the matter had already béen'adjudica'ted
on méritv but decided to continue with it.:He fu;'ther s'oug”;l.'lt; 'subpoft .
from the cfase of Quality Group Limited vs. Tanzania Build_ing
Agency, Civil ‘Application No.186 of 2016 (CAT-DSM)

(u'nréporte'd) that once a case is conclusively determir;’ed" By a court |
or Tribunal the same court is barred from entertaining the same
m:at'fte-r. He was ofthe opinion that the learned Chairman failéd fb
interpret the I)rowsmns of section 9 ‘of the CPC. He 'praye‘d'fc'.)ﬁ- Ehe
é'p‘péai to be allowed and the appéllant be declared tr:1erlawful owner

of the suit land.

In reply the r'e‘épon:d.ent said thaf, it is true that since 1999 the parties

had series of cases at Morogoro Urban :Prfmary Court coh_cerrii'n'g



ownership of the suit land. Howeve;, those cases failed to fully'
determine the ownership of the suit land which is situated at Mtawala
in Mwembesongwa Ward in Morogoro. That it was then referred to -
Mwembesongw;':l Ward Tribunal and then to the District T'_ribuna'll'
where it was decided to be heard de novo. The respondent said th(_e
case was assigned to Hon. Mbega where the rightful owner 'Was
revealed. He said Annexure A-I is Appeal Nb.54/201'6 where the
Tribunal decided the matter to be heard de novo and Annexure B-1
is Land Application No.202/2016 where thé matter was heard de novo
and the app‘lica'nt won the case’.‘ He said that, at the Tribuﬁal- thé
appellant (Hashimu Mbaga) .‘ brought two witnésses while fhe
i'e'sbondent (Daniel Gilbert) who is the appellant herein had ﬁo \;vitness
*6ther than himself and he relied 6n the building permit to _]UStIfy th;:it
- the suit"land belongs to him. He said the oniy1d0cument w_hicﬁ verify
ownership of the land is the Right of Occupancy'r or Deed of‘ Sale |n

unplanned land which the appellant failed to bring. - -

The respondent further stated that, the appellant is claiming to have
won Criminal Case No.164 of 2015 at Morogoro Urban Primary Court.
However, section 167 of the Land Act, 1999 (the Land ACt) excludes

Primary Court from detetminiing Land matters. That even section 4(2)
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of Land Disputes Courts Act, Cap 216 RE 2019 and section 18 of the |
Magistrates Courts Act, Cap 11 RE 2019 (the MCA) excludes Prim;ar’y‘
Courts from trying land matters. He said that it is for the stated
reasons that this matter was referred to the Ward Tribunal and finally

to the District Tribunal.

On the second ground of appeal, the respondent said that the decision
of Morogoro Primary Court had'a lot of discrépancies. That it wasl,'!
heard tWice by the same court. At first it was heard by Hon. Somi and
her decision was nullified on revision. Later the same was refiled in _
the same Court before Hon. Bestina and the appell‘ént hef"eiﬁ preferred
an appeal to the District Tribunal where it was decided that the suit
should be referred to the Ward Tribunal. He said the appeal ﬁ,jo.m; the
Ward 'fribunal resulted to the matter to be heérdrdé 'r}iovo as Land

Application N0.202 of 2016 therefore the éppella_nt th’ht’ to prove
how ttie District Tribunal had no jurisdiction. He insisted that the case-
had already moved frﬁm the courts which have no jﬁrisdictfon to the'
courts with jurisdictiori on land matters as per secti-oﬁ‘ 167 ;bf the Land
Act. That the best direction for attaining justice was t';) assess the
correctness of the District Tribunal’s decision. He prayed for this

appeal to be dismissed with costs.



Ih rejoinder the appellant reiterated the main submission ahd added
that there is no judgment from the High__(“:ourt nuIli_fyin‘g“ the decision
in Land Case No. 216 of 1999 from Morogoro Pr-imary Court. Furtherl_"*
he said that respondent did no win Land apb'lication No.202 of 201e6_.’;
as the District Tribunal failed to pronounce the winner. He;insieteq‘ |
that Land Applic'atioh N0.202 of 2016 has already .be'eh‘ adjudicated

through Land Case No.216 of 1999.

The issue for determination is whether th|s appeal has merlt As per=
the rec0rde there is no d:spute that the parties herein have been in
constant litigation over the suit land from the year 1999‘ MOSt of the R
cases between the parties were criminal trespass |n|tlated by elther
side which could not establish the ownershlp of the swt" Iand
However the tUrnmg-pomt was -Crlmlnal A‘p’pea! No. 08 ofEOIG in the “
District Court of Morogoro between the appellant and the respondent
hereln In the sa|d appeal, the District Court upheld the dec1510n of
Morogoro Ul-b‘an Prlmary.Court in Shauri la Jlnal lNo=164/2015 ln‘Wthh‘ .) |
it ,wasv decided that the parties herein should go to the’brop‘e‘r _Ian’d‘m ;_.
couifs for determination of the lawfu ownership '-e\;re'fr__ the suit land.’

Worth-to remember is that the issue of lawful owneérship was once



dealt with in Shauri la Madai No.216/1999 in Morogoro Urb'an‘ Primary ,- ‘
Court. However as aforesaid, the District Court being 'higher in the
hierarchy ordered the dispute to be adjudicated in a 'brooer fo_ruri-n-.i m
related -to land matters and hence the impugned judgment in Land

Application No.202 of 2016.

As stated above, the appellant abandoned the 34 alnd 4th orounds of
appeal, therefore there are only two grounds to determlne in thls _'
appeal; One whether the Tribunal’s Chairman erroneously concluded |

the matter by distorting the appellant’s -evidence and t_\ivo, 'whethér ;

the District Tribunal had jurisdiction to entertain the _matter.

As for th'e issue of jurisdiction, it is the appellant"s conten'ti-o'n- that the __
District Trrbunal had no jurisdiction to entertam the ma!tter as per |
section 9 of the- CPC since the ‘matter had aIreadsr been conclusrvely
determined by Morogoro Urban Primary Court vra Shaun la Madar
N0.216/1999, However, in Shaurl la Jinai No. 164/201.: when the same.
court was referring the rnatter to the competent Iand
Trrbunals/Courts the Court observed among other thrngs that theli
land in dgspute _rs different from the drsputed land -in Shaurl la Madar.

No.216/1999 (refer last paragraph of the 7% page of the-sjUdQn1ent-in;






| Shaurl Ia Jlna[ No 164/2015). The said dec:|sron was conF rmed by
Morogoro DlStI'ICl'. Court in Crrmmal Appeal. 08/2016 As per the
records, the decision of Morogoro District Court was not appealed
against, therefore its decision remains valid, therefore tnere is no valid
decision involving the same parties and same subject matter by the
courts of competent jurisdiction as alleged by the appellant. The court

thus Had jurisdiction to entertain the matter.

On the issue of the Tribunal’s erroneous conclusion in the impugned
judgment, it is obvious that the” Chalrman féliled to decide. The
Chairman’s verdiot referred the n"ratter to the High Court for directions.
Neither the applicant nor the respondent was declared the Ievrful
owner of the suit land. It is my considered view that the Tribunal’s
jUdgnﬁ'en‘t’ doe's'not meet the qualities of a jodgment beca"usé t‘riér‘é is
no decrsron and reasons for the decrsron as provrded by Regulatlon
20(1) of the Land Disputes Courts. (The Dnstrlct Land and
Housmg Trlbunal) Regulatlons, 2003. Lookrng at the Trlbunal S
Judgment thére is no reasoned ~ decision, only the Charrman s
eypressmn of dilemma. This cannot be termed as proper contents ofl
a Judgment as discussed in thé case of Caritas Ten;zan;q Vs Stqart
Mkwawa (1996) TLR 239 where the court referred to Order ,X*
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Rule 4 and 5 of the CPC which is snmllal to Regulation 20 of the
Regulations. In this case the court was of the view that a Judgment

must contain a concise statement of the case, points for

determination, the decision arrived at and the reasons for such
decision. Looking at the last page of Tribunal’s judgment the Chairman
states:

"The honourable assessors sat with me gave opinion to

the effect that the Respondent invaded the applicants

land his area be demolished, I hereby found necessary

to refer the matter to the High Court for further
directions as by myself in this situation I am in dilemma”

The Ch'airm‘an thlen went further é.nd. gave the dec.ree,“ rﬁéaning that
the matter has been concluded. But on the other hand, the Chairman
referred the matter to the High Court for directions stating that he
wasin a dilémma. If atallhe wasin a diiemma as.he alleges, he ought
to havé ;3tayed the judgment pending directions by the High Court.
The fact that there is a decree means that the matter is concluded
because a decrée requires to be executed and a decree in a dilemma
is not executable. In that respect and considering the above cited
authorities, one cannot state that there is judgment by the District

Tribunal but rather the judgment is irregular in the eyes of law.






