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By way of Chamber Summons made under Section 93 of the Civil

Procedure Code, [Cap. 33 R. E. 2019] the Applicant prays for the following

orders: -



1. That this Honorable Court pleased to enlarge time within

which the Applicant can file for leave to Appeal to the Court

of Appeal of Tanzania;

2. That this Honorable Court be pleased to enlarge time within

which the Applicant can file Appllcat^n for certificate
certifying that there Is a point of Law lnvbl\e(d In the Appeal

before the Court of Appeal of Tanzahfi^,

3. That costs to follow events. % ^

The Application is supported by an ̂ fidavit swbrn bv||lr. Pascal G. Chuwa,

Advocate for the Applicant.

The Respondent contests::|h& grant of the %plication. He filed a counter

Affidavit sworn by his Ad^cate, l^p;:Jbad%Agc^^ Hyera. He also filed a

Notice of Preliminar^i§l^e(i|ion on pdiit of Law that, this Court has no

jurisdiction to^::ilii^rdII|ys(^fl|fe Applicant as the same are not

prescribed or^'^rovidid undei^the Civil Procedure Code [Cap. 33 R. E.

2019]^-
•:i|v

On zlfejune, 2021 wf^ this matter was called for hearing, Mr. Pascal

Chuwa, learned counsel, appeared for the Applicant while Mr. Thadeus

Hyera, learned advocate, appeared for the Respondent.

Submitting in support of the Preliminary Objection, Mr. Chuwa challenged

the citation of Section 93 of the Civil Procedure Code as an enabling

provision in this Application. He argued that. Application of Section 93 of

the Civil Procedure Code is limited to orders granted under the Code itself

and not orders granted under other Laws. The orders sought by the



Applicant, that is, extension of time to file an Application for leave and

Certificate of Law are provided under the Appellate Jurisdiction Act and the

Land Disputes Courts Act. They are not provided under the provision of the

Code, Civil Procedure Code.

The Learned Counsel argued further that, even if4|^e Applicant will be
SSV%'

ons ofallowed to proceed with the Application by inserting pMper provisi

the Law, the Application will be Res-Judicata to1|pp1i|^ation N%^65^f 2018

which was granted by this Court but the AiplicantTailedWact within time.

iii^<Mr. Chuwa, Learned Counsel for th^yfiMcanfioncelld that the Applicant

had already applied for extensldh|gf tlm|Ktd Tii^^li^pplicatlon for Leave
and Certificate of Law thiiu§fi Appiication No 659 of 2018 which was

made under Section 11(1) of thellipellafe Jurisdiction Act. He submitted

further that, the Appiicant, for some^l|pd reasons, could not act within
time. After hisiiflilURe td%ct ̂ ithinitiltie, the Applicant filed Misc. Land

Application Ndi;T55 pf 2020%nder the same provision, that is. Section

ll(l):§fTh#^ppell||e Juni|i|tion Act. This Court held that, the fact that
>.v.y

the Hj|h Court fils cdliiusively determined the matter in Application No.

659 of 2||.8, it is pirred by Res-judicata from determining Application No.

155 of 202p||;|||iP'

The Court struck out Application No. 155 of 2020 and advised the

Applicant to apply for enlargement of time under Section 93 of Civil

Procedure Code, hence the Application at hand.

Although the Applicant acted on the advice of the Court, the Applicant's

counsel is of the view that Section 93 of Civil Procedure Code is not a



proper provision for this Application. He argued that, Section 93 of Civil

Procedure Code refers to orders made by the Court under the Code. Thus,

its Application is limited to orders made under the Code, that is. Civil

Procedure Code and not any other Law.

He prayed that if the Preliminary Objection is sustained the Applicant

should not be condemned to pay costs.

In his rejoinder Mr. Hyera shared the dilemma l^cini|the Af^^licait>1n this

Application and he did not press for costs.^|,

According to submission made by bdfh|paiiies, me Prelpinary Objection is

based on Application of Sectign 93|gf tbe|£ivil Pf©c|dure Code to enlarge

time that was granted 0 the Coufl;|ynde]|sgther laws, the Appellate
Jurisdiction Act and |he Land Disputes Cou%s, Act, as far as the Application

at hand is conc^necil-For ease of reference, section 93 of the Civil
Procedure Codi' is nireby

Sectionj€^%x.

It ^
lyvhere an^^penlod is fixed or granted by the Court for the

II
doing of anyl^ct prescribed or allowed by this Code, the Court

may i1fitS|!|pcretion, from time to time, enlarge such period, even

though the period originally fixed or granted may have expired".

It is not disputed that Misc. Land Application No.659 of 2018 was made under

section 11(1) of the Appellate Jurisdiction Act and the Appellate Jurisdiction Act

does not provide for enlargement of time fixed by the Court. The Land Disputes

Courts Act which is the Applicable procedural law in land disputes also does not



provide for courts powers to enlarge time fixed by the Court. However, section

51(1) of the Land Disputes Courts Act provides that the High Court in the

exercise of its jurisdictions, shall apply the Civil Procedure Code and Evidence

Act. The section reads;

"In the exercise of its jurisdictions, the High Cdutf shaii appiy the Civii

Procedure Code and the Evidence Act and mayf%^gardiess of any

other iaws governing production and admis^MiiJ^ of Midenc^accept

such evidence and proof which appears worthy ofMiief

Section 95 of the Civii Procedure C^'^tEpvia^^thallbathing in the Code

shall be deemed to limit or otherfee afffect ihhel!intlpo#ers of the Court to

make such orders as mayib§1iecessa;|i for=^^ ends of justice or prevent
•■-v.. "Wabuse process of the couilH

It is not disputed thaf%is S%rt can exlrcise its inherent powers to grant
enlargement of time jf t:ii%AppiiGant has advanced good and sufficient
cause for- his d^fey J&ct, wit;hli.time fixed by the Court. It is also in the
inter^' of lt|||oe is^havi^lisputes determined on merits and parties
exhaiislxaii available remedies. In that regard, the construction of section

93 shaii'^lll^ be darned to limit this Courts from exercising its inherent
powers.



For that reason, I partially sustain the objection and order the Applicant to

amend his Application by adding section 95 of the Civil Procedure Code,

Cap. 33 R.E 2021 as an enabling provision for his Application. As the

Respondent's counsel did not pre^s fpr costs, I award no costs.

Z. D. MfiNGO
JUDGE

31/08/2021
ORDER

Hearing of the Application on 21/10®^
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