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‘OPIYO, J. -

“The counsel for plaintiff, one Mr. Barnaba Lugua prayed to withdraw the suit
on the ground that the dispute which was pending in this court has already

DR



gotten a solution as valuation process for his compensation has already
atarted by Government Instltutlon TANOARDS and TARURA as per the Ietter |

i'he filed in court on 16/11/2021 He submitted that the process has started
in Klnondonl and Mchikichini areas. In their place, it has been dragged
because of pendency of this case. The institutions can not work on dlsputed_
"propertres He therefore prayed to withdraw the suit to enable evaluatlon

| .process to pick up at the dlsputed area as well.

Ms Twaraha Jumbe, representing the first defendant and also holding brief
‘for the second Ayoub Sanga, state Attorney for the second defendant

- objected the move arg'uing that they- are not aware of any exercise to that -

effect and as there was a preliminary objection that was awaiting decision,
let the same be determlned first before move to W|thdraw the surt is

: conS|dered

" 'Mr:AI'LuQ:Ua wasqwcktore]ombyrelteratlnghls prayer for withdrawal and"‘ B
stating that withdrawal of the suit is not in any way pre- empting the
preliminary objection that was previously ra|sed by the defendants if that is
Ms. Jumbe’s fear. The intention of withdrawal is the same with the outcome

- of the preliminary objection raised whichris to remove this suit from the court = .

record.

I have heard and conS|dered the submission by both counsels The prayer is
made under order XXIII Rule 1 of the Civil Procedure. Code The effect of

" prayer under the above: prov13|on “of law without prayer for leave to re-file. -~

has the ef'fect of removing the dispute permanently from the court records- |
in that the plaintiff is barred from approachlng court in future over the same

matter. This is in no way have the effect of preempting preliminary objection
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,4 '_ having the effect of striking out the suit, like the ones in question which

arnly challenged the competence of the amended pleadmgs The feelrng |

“would be different if the plarntrf'f’s aim was to come back to court through a.‘ o

back door after making good the matter leading to the objections. But in this
case the plaintiffs intend to keep away from the court totally over the matter
‘ by pegglng their ob]ectlon under the provrsron above quoted

Readlng order XXIII Rule 1 of the Civil Procedure Code keenly it is observed'

that plaintiff is at liberty to make such prayer at any stage of the proceedlngs.

I do not think, the pendency of the undetermined points of objection will . o

successfully stand on the way of the plalntlff who is no longer W||I|ng to

proceed with the surt in terms of the above provrsmn as insinuated by Ms. .

Jumbe. With such observation I find no ]ustl_ﬁcatlon_W|thhold|ng determlnrng
of the payer for withdrawal of the suit. As a result, the suit is hereby marked
withdrawn with no I|berty to refile as the same was not prayed for. I also

| "makeyec@g”efaasto costs as it was not pressed for by the defendants

M.P. OPIYO,
- JUDGE
18/11/2021




