IN THE HIGH COURT OF UNITED REPUBLIC OF TANZANIA
(LAND DIVISION)
AT DAR ES SALAAM

LAND APPEAL NO. 73 OF 2020
(From the decision of the District Land and Housing Tribunal for Ilala in Land
Application No. 425 of 2016, Hon. L.R.Rugarabamu, Chairman dated 16™ day of March

2020) &,

LUSIUS KAPUNGU (Sumg as an Administrator of the estafeiof.the A 4
late EGLIBERT CHALLE KAPUNGU) vesnnens %@

e '~ VERSUS %:%
CONRAD CHALLE KAPUNGU. ..........

Date of Last Order: 20/05/2021
Judgement date: 20/08/2021
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Rstit titited Ap%t 6n No. 425 of 2016 before the District Land
and Hous g T ‘;gg o%ala claiming ownership of a house located at
Kipawd, Mog@Street@;\house No. ILA/KPW/MOGO 32/61. Brief facts provide
thatﬁ%t,he house ?§‘ dlspute was the property of the late Engllbert Chale
Kapungd ?}%the bn%
Appellanﬁ%ﬁns that the swt premises forms part of 'the estate of the late
Englibert Chale Kapungu, while the Respondent alleges that the house is his

MANGO, J. .
The Appellanti"“

ogical father of the Appellant and the Respondent. The

property as it was bequeathed to him by the late Engllbert Chale Kapungu
before his death. The Trial Tribunal held in favour of the Respondent.
Aggrieved by the decision of the Trial Tribunal, the Appellant preferred this

Appeal on three grounds of appeal which can be paraphrased as follows;
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1. That the Hon. Trial Tribunal erred in law and in facts for
entertaining a matter that originates from probate and
administration cause in which the respondent did not object;

2. That the Hon. Trial Chairman erred in law and fact for failure to
consider Appellant’s testimony and documentary evidence
tendered during trial; i,

3, That the Hon. Trial chairman erred in law and fact for failure to
hold that the disputed land forms part oﬁthe estate~of thé’%late
Englibert Challe Kapungu which is subJec'i: to dlsi:rlbq fn to all
legal heirs of the deceased; 4@ %"? i

4, That the Hon. Trial Chairman erre lmlawgan 4n fact for failure
to consider that the deed.gf;tra nsfé‘l%stween the late Englibert
Challe Kapungu and th %Respondent IS «eemed to be a forged

document. ;;; y e
&,
The Appellant was represented by Mr. ;Emmauel Richard Mchibya, learned

o

<::\'c.-
advocate while the Resaondent"*Was *represented by Mr. Godian Anania

R

Mugusi, learneeﬁ%veégate On 29“' March 2021, this Court ordered the Appeal

c.f:='

to be arguede%g \Mw\,g,eof yyrttten submissions. Both Parties filed their

LA
. E R T,
subrpigéion” 11%(2 e, schedule.

.

inzsipport of the first ground of Appeal, counsel for the Appellant

submitted that, it was wrong for the Trial Tribunal to rely on the deed of gift
produced by the Respondent while the same was not used in challenging the
Appellant’s appointment as the administrator of the estate of the late
Englibert Challe Kapungu. He submitted further that, the Respondent has .
never challenged the inclusion of the house as part of the estate of the late

2



Englibert Challe Kapungu. He is of the view that, as the Respondent did not
contest inclusion of the house as part of the estate of the late Englibert Challe

Kapungu, he is barred from claiming ownership over the suit land.

On the second ground of Appeal he argued that, the decision of Mbambabay
Primary Court in Mirathi Na. 04/2016 and letters of administration issued to
the Appellant provide for a sufficient proof that the suit p %mlses forms part
of the estate of the [ate Englibert Challe Kapungu. Ij,eg,jme'ttig further that

the Respondent failed to prosecute his caveat: Iodged durmg }f/probate
v A
proceedings. 2 ﬁt y -wff%*

On the third ground of Appeal he submltt’éd&that theatrlba al erred by failure
W, e,
to consider that the disputed land égfsﬁpart oj;the estate*"f‘of the late Englibert

9:'-"".‘-

/id
Challe Kapungu. Thus, it shoulfq be su‘bJect tOdeStl'lbUtlon to all legal heirs
listed in the decision of Mbambabay Prlmaryfw%gurt rn Mirathi Na. 04/2016.

% s 4-"; R 'w

The Appellant ralsed a‘;v‘» nusﬁber of c&mplgfnts regarding the manner the
Respondent has squandered themestate of their late father. He submitted

ed the deed of gift to benefit himself from the
must stateé%t the outset that, these complaints are not
s ﬂ?’t e

as they have nothing to do with the issue of ownership

z.—’-’

deceased estate
¢
relevant 1n§th1s appea
of thg suit land?’ hIChZJS the main issue in this appeal, The Appellant may
lodge’h‘@ claims before a proper forum.
S 4
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The Appellant:"dld not submit on the fourth ground of Appeal. He merely
stated that, if forensic examination of the disputed deed of gift will be
conducted, it will be proved to be a forged document. He also highlighted
that, the deed of gift was not registered under section 62(2) of the Land Act,
[Cap. 113 R.E 2019].



In his reply submission, learned counsel for the Respondent submitted that
the decision to institute Land Application No. 425 of 2016 was made by the
Appellant who instituted the Application before the District Land and Housing
Tribunal for Ilala. The Respondent merely appeared before the tribunal and
defended the Application. He wonders why the Appellant did not approach
what he considers to be a correct forum to determine this dispute.

He argued further that, the suit property was not hsted as part of the estate
of the late Englibert Challe. And that, the caveatsf@fgedgby the? Rﬁeﬁgpondent

c -q-, .;:»"
before Mbambabay Primary Court intended to: ob]ect the appomtment of the
-‘{".‘.é

Appellant to be the administrator of thelr fathers estate LN
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On the second ground of appeal he sub&&edwa:% the Trial Tribunal

considered evidence produced by all partles as"reﬂected at page 6 of the Trial

f”ﬂ‘ &;”‘ﬂc-

Tribunal judgement. Accordlng to him, the*ﬁgpellant failed to prove his case
as required by sectlon 110(1),,of thes Ewdence@Act [Cap. 6 R.E 2019].

.....

On the third and fourth j”rou&%%o&appea[ he submitted that, the allegations

wx/.zl'

made by they,ﬂ\ppellant regard:ng the deed of gift have no legal bases. In this,

-w::“'?

he argued thatethe Respondent “did not prove the alleged forgery and other

i, ﬂg,dg‘:-,fa....f
complalnts agalnst‘f"the Respondent He insisted that the Trial Tribunal

w

correctly held |n>favouro of the Respondent.

“\\
‘.-" @.v
subm|5510n intchief.

I have considered submissions by both parties and Court Record. From the
submission of both parties, it is not disputed that the appeal at hand
originates from a land matter where parties contest ownership over the suit
land. While the Appellant alleges that the suit land forms part of the estate of

the late Englibert Challe Kapungu, the Respondent alleged that the suit house
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is his property by virtue of the deed of gift drawn by the late Englibert Challe
Kapungu before his death. In such circumstances, the first ground of Appeal
stands to fail as the issue between parties to this appeal is not a probate
matter, it is a land dispute. The law, Land Act and the Land Disputes Courts
Act provides for Courts with Jurisdiction to determine Land disputes. Section
167(1) of the Land Act, [Cap.113 R.E 2019] and section 3(2) of the Land
Disputes Courts Act, [Cap 216 R.E 2019] provide that th’é‘h}courts that are

and proceedings concerning land are the Court gf App%a[
District Land and Housing Tribunal, Ward Trrbunal ag‘g“" the Vrllage Land
€

2
ry Courts do not have

-----

Council. According to the cited provrslons @f«law&Prr a

2 a,,,;\.)\ "*55-:5;“‘" g

jurisdiction to determine Land Dlspu{es Th&surt land® E%n may be considered
to form part of the estate of the’\late Englrbert Cha]le Kapungu if it will be

.....

) mr‘
matter as it is vested wrth ]unsd[ctlon t\hear and determine land matters.

The second, thrrd afg%f@urth greu’ 'ﬁf of appeal concern evaluation of

,-'q(z.,,t 2,

evidence ad%uced d t}aﬂrlng trla'IaJ am of a considered view that the Trial
o, e

Tribunal consf" éredsand:: evaluated well evidence adduced by both parties

3:!:?"&: ,ﬂ'
1ain issue before the tribunal was whether the disputed

P

R e,
durrnéﬂf:trraf %The A

prol:;;efrty is part of th estate of the late Eglibert Challe Kapungu or the
Respondents property The Appellant who was the Applicant before the
tribunal a]leged that the suit and is the property of the late Englibert Challe.As
correctly submitted by the counsel for the Respondent, it was the duty of the
Appellant to prove that the suit house is the property of the late Englibert
Challe Kapungu. The Appellant did not tender any evidence to prove his
allegations regarding ownership of the suit land. He considers the decision of

Mbambabay Primary Court in Probate Cause No.4 of 2016 and minutes of the
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clan meeting as evidence that the suit house is part of the estate of the late
Englibert Challe Kapungu. He did not produce any evidence that made the
alleged clan meeting to consider the suit house to be part of the estate of the
late Englibert Challe Kapungu. Even the family members who allegedly
consider the suit house to be part of the estate of the late Englibert Challe

Kapungu were not summoned as witnesses. »
e
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Court record indicates that the Respondent tendered};a deed*ef%ft dateﬁ@cv 12t
April 2013which indicates that the late Englibert Challe Kgyg%pguagbequeathed
the suit house to the Respondent. He also had%/two mtnesses«wbo WItnessed
the execution of the deed of gift one of them ben;gaa maglstrate who acted a
Commissioner for oaths. The w1tnesse§fefe ﬁﬁmh% M‘a%ole and Cuthbert

Danda Kande. The Appellant does AoE dlspute’that themsaid deed of glft was

tookcaany actlon to pro’i?e that the document is indeed forged. It should be

noted that [t was fthe duty of the Appellant and not the tribunal to prove the

alleged forgery In absence of such proof, the Trial Tribunal was correct to
hold in favour of the Respondent.

On the issue of registration of transfer, evidence in record does not establish
the suit land to have a registered title which could have required registration
of its transfer. As there is no evidence that the house has a registered title,
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this court finds the deed of gift to have transferred ownership of the suit land
despite the fact that there is no proof that the deed of gift was registered. I
hold so because, section 62(4) of the Land Act provides that the contents of
section 62 of the Land Act shall not apply to or affect the operation of any
contract for a disposition under the Land Act.

For those reasons I find no reason to differ with the decision of the Trial

Tribunal. The Appeal is hereby dismissed for being unmeritor;gus. Given the

fact that parties to this case are blood relatives, thlscourt does nOtaward

costs. A B,
Land Appeal No.73 of 2020 is hereby dismissed w_ithbu_t CBSES-

Rights of Appeal Explained.

20/08/2021




