





























He testified that the late Francis Joseph Kiwori bought a farm
from him in 1981 for Tshs. 15,000/=.

He said all witnesses to the sale agreement were dead and the

farm measured about four to five acres.

On cross examination, PW2 admitted that the sale agreement
(Exhibit P.2) did not show size of the farm.

Questioned about the dispute, PW2 said that he was not privy
to the internal family arrangements of the late Francis J. Kiwori.
Regarding Michael Joseph Kiwori, the witness said he

recognized him as a neighbor.

In terms of Rule 2 (1) of Order XVIII of the CIVIL PROCEDURE
CODE, CAP 33, R.E, 2019 as amended by THE CIVIL PROCEDURE
CODE (AMENDMENT OF THE FIRST SCHEDULE) RULES, 2021, the
evidence in chief of PW3, PW4, PW5, DW1, DW2, DW3, DW4, and

DWS3 were given through witness statements.

PW3 JOSEPH FRANCIS KIWORI, son of the plaintiff and the late
Francis Joseph Kiwori, said the dispute existed for more than twenty

five (25) years but no steps were taken because the plaintiff was sick.

On cross examination by Ms. Anna Tupa, he said previously the
dispute was underground but subsequently boomed to the extent

that family members did not talk to each other.

On further cross examination, PW3 said he got to know the
disputed land belonged to his father in the year 1993 or 1994 upon
visiting it.
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Until Francis Kiwori died, I had not heard of any
misunderstanding for Michael Joseph Kiwori to stay at his

Kimara land.

Prior to the present case, I had not heard of any
dispute in the family over the Kimara farm until when I was

told about the present dispute”.

The witness who visited the disputed land for the last time in
1981, said the late Francis Joseph Kiwori did not involve him in the

management and or plans regarding the disputed land.

On re — examination by Mr. Fred Callist, PW4 who also worked
in the deceased’s soap factory up to 1985, said:
“From that time to date, I have never heard of any dispute
on that farm in Kimara. I used to meet with the deceased
from time to time although we did not talk about the
disputed property in Kimara”.

PW5 MRUNGE AKILEI MACHA is related to the late Francis

- Joseph Kiwori and Michael Joseph Kiwori as he married their niece.

He testified that.on 5 November 1994, the late Francis Joseph
Kiwori sold to him a piece of land located at Kimara Michungwani,

King’ong’o area, Ubungo Municipality, Dar es Salaam.

He tendered the sale agreement witnessed by Michael Joseph
Kiwori (defendant) admitted as Exhibit P.5.
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“12. That I had uninterruptedly lived and developed part of
the allocated land by constructing for houses before the
death of my brother which occurred on 31st August 2003.

“13. That after the death of my brother, I continued
uninterruptedly to develop the land in dispute and to date,
I have constructed six houses. This makes a total of ten (10)
residential houses built partly on the land in dispute and

partly on the land acquired from Bibi Buna.”

On the present dispute and steps taken to address it, DW1

testified:

“14. That in September 2003, during a clan meeting held at
Kirua Vunjo Moshi, the plaintiff raised an issue related to
the land in dispute. One of the members in the meeting,
Evarist Joseph Kiwori, elaborated to the clan that part of
the land in dispute was given to me by my brother,

plaintiff’'s deceased husband.

“15. That the plaintiff through the clan meeting accepted
and asked for a token of appreciation from me for the land
in dispute. The plaintiff asked for Tanzania Shillings One
Hundred Fifty Thousand (TAS 150,000/=). I paid the
plaintiff the said amount in two instalments to wit:
Tanzania Shillings One Hundred Thousand (TAS
100,000/ =) at Kirua Vunjo — Moshi (immediately after the
clan meeting) and Tanzania Shillings Fifty Thousand (TAS
50,000/ =} at the plaintiff’s house — Mbezi kwa Msuguri —

Dar es Salaam after we had come back from Moshi in the
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presence of my siblings, Evarist Joseph Kiwori and Richard

Joseph Kiwori.”

DW1 said he lived peacefully and in harmony with the plaintiff

and cooperated in various family events such as marriage and send
offs.

He wondered why the plaintiff omitted to enlist the disputed
property at the time of applying for letters of administration in 2012
and in 2015 when she presented a statement of account showing how

the estate was managed and disturbed.

Insisting that the disputed property belonged to him, DW1 said:
“19. That I state from the year 2003 to January 2021 there
has never been a claim from the plaintiff related to the land
in dispute and if one ever existed it has never been brought
before any family and /or clan meeting save for demand
letter which was served upon me in January 2021 and my

reply thereto.....

On cross examination by Mr. Fred Callist, DW 1 said the land

was orally given to him by the late Francis Joseph Kiwori.

He added that having lived thereon for over forty (40) years, he
was owner of the land.
On further cross examination, the witness said”
“In 1985, the late Francis Kiwori divided his land into two
parts: one part for himself and the remaining part for me.
Evarist Joseph Kiwori was present when the deceased

made that division of the farm”.
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Regarding a portion of land given by Bibi Buna, DW1 said:
“In para. 10 of the Statement I referred to bibi Buna who
gave me a portion of her land that I used as a way to access
the road. There are witnesses who saw her giving me the

lang. It was not in writing...”

DW2 EVARIST JOSEPH KIWORI, a young brother to Francis
and Michael Joseph Kiwori, stated that Michael J. Kiwori was asked
by Francis Kiwori to move to the disputed land partly to protect it

against trespassers and also to develop it.

Regarding the deceased’s plan on the land, he said:
“4, That I remember my eldest brother to have intimated to
us (Festo Kiwori now deceased), Michael Joseph Kiwori,
Evarest Joseph Kiwori and Richard Joseph Kiwori} of his

intention to divide the land in dispute amongst ourselves.

5. That I declined the offer as I had secured a plot at
Manzese Midizini u;hich is close to a place where my brother
was living. In addition, I did not see it wise jfor all relatives
to live in one place. In addition, Manzese was relatively
closer to my work place at MT Deport — Keko compared to

Kimara”.

On examination in chief, DW2 said Francis J. Kiwori and
Michael J. Kiwori continued with the plan thus;

“7. That my eldest brother divided the land in two parts one

for himself and the other part for the defendant. My brother

called us, the siblings (Michael Joseph Kiwori, Evarist
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