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The appellant filed the instant appeal |n thls court to challenge the : co

| dedsmn of the District Land and Housing Tnbunal for Klnondom Dlstrlct _‘

| _' at Mwananyamala (hereinafter referred as the tribunal) delivered |n Landi Sl

"-Appllcatlon No 585 of 2016. The background of the matter is to the effect . . |

| that the respondent filed an application before the tribunal agamst the,f;f_- |

a,
.‘y'. .

) appellant clalmmg for payment of Tshs. 7, 200 ,000/ being rent: ar'rears,.i

o Tshs 16 000 ,000/= being costs of renovatung the suit premlses order of - '-,-"_ L

| e\nctmg the appellant from the suit premlses interest of 7% per month i

| Ton the decretal amount and costs of the application. f‘. i,‘ ) ’;




' Afte‘r hearing the evidence from the parties, the tribunal decided' ‘the o

matter in favour of the respondent and ordered the appellant t6 pay the

respondent Tshs. 15,000,000/= being unpald rent, Tshs 8, 000 000/— N R
" being half of the costs sought by the respondent for renovating the sur_t “
- pren"rise's;end costs of the application. The appellant was aggrieved by t'he |

' decieion of':the tribunal and filed in this court a memorandum of app_eal e

x carryin'g the grounds of appeal listed hereunder: -

1. That the learned trial Chairman miserably erred in lawand

fact for failure to evaluate properly the evidence and failed to f‘ |
o deerde in the respondent’s favour besides the cogent evidence
- on record that outweighed that of the respondent. |
' 2: That the learned trial Chairman erred in law and fact for:
" '_rewarding the respondent Tshs. 15,000,000/= purported to -
- be rent arrears the amount which was never pleaded by the :
.respondent and the said rent arrears where not specifi ca//y
R proved | '
3.-That the learned trial Chairman erred in law and fact for’"
' condemn/ng the appellant to breach the purported tenancy
agreement terms which were nelther reduced in writings nor. e

- - proved as required by law.

4, That the learned trial Chairman erred in law and fact for

-condemning the appellant to pay the respondent Tshs §

8,000,000/= being the purported, damage of demised .. N f SO
premises without proof to the required standard of the a//egéd ., o

~damage.



: 5 That the learned trial Chairman erred in /aw and. fact
composmg a judgment which lacks essential elements of the

| proper Judgment the same lacks reasons for the dedision.

While the appellant was represented in the appeal by Mr._ Claus
Thon'jas Mwainoma, learned advocate, the réspondent was rep'rese:nt‘_edi
) Ms.-GIory Venance, learned advocate. The counsel for the parties were .
ordered to ‘argue the appeal by way of written submissions and I
comnlend‘them for filing their written submissions in the court within the
: - time :"g'iv:en by the court. | -

The counsel for the appellant argued in relatlon to the first ground of- 'ff;i

' appeal that the claims of the respondent were mainly rent arrears and . e

compensatlon which both are special damages which needs to be not only -

pleaded but also strictly proved. He argued the stated claims can be o .

'. seemg at the first page of the judgment of the tribunal where is stated

" the rel-tefs clalmed by the respondent were Tshs. 7,200,000/= and "I'shs.f"

16,000',000/=. He argued that, to the conttary the respondent (PW1) Ea | ‘,

stated, in his evidence the rent arrear was Tshs. 15,000,000}= wlthout

any evidence to prove the same.

. He argued that, while the respondent stated in his testimony 'thé‘ S

' monthly rent was Tshs. 450,000/= the appellant (DW1) contested the K

 said rent’ and stated the monthly rent was Tshs. 300,000/= per month
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':He argued that, the rent arrears were Tshs. 3,600 000/='and -:the ) |
' .appeuant paid Tshs. 3,000,000/= out of the stated Tshs. 3,600, 000/_ and o

o Ieft a balance of Tshs. 600,000/= which he promtsed to pay the same lf -. o

: the c,ase‘ w_ould have been withdrawn from the court. He submitted. that,

‘there is-no evidence which either proved the claims nor contract setting

oout monthly rent as well as lease terms and conditions for the alleged' -
tenancy relatlonshlp He submitted further that there is no wrtness was : :

; called to pr_ove the respondent’s claims which was strongly contested by o

. the appellant.

| ‘He referred the court to the decisions of the Court of Appeal."of x
Tanzanla made in the cases of Afrlcarrlers Limited V. Mlllenlum B
‘j Loglstlc lelted Civil Appeal No. 185 of 185 Engen Petroleum (T) .

ltd V. Tanganylka investment Oil and Transport Ltd, CIVI| Appeal
) f-' No. 103 of 2003 and Anthony Ngoo & Another V. Kitinda Klmaro, = ?'; -

| Civil Appeal No. 25 of 2014, (All unreported) where the standard and
reqmrement to prove claims of damages were well artlculated He stated
| _-that,, in -proving special damages, documentary eV|dence.must be'

produced to prove the alleged loss but the Chairman failed to evaluate . *

© the evi'd:ence and awarded unproved special damages.

He-argued in relation to the second ground of appeal that,:there.was

- uncertain_t&/'on monthly rent, and period of rental arrears. He ar:gUed that;
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while the respondent stated monthly rent was Tshs. 450,0_'00/=; -the ,.".f:-

| " appellant stated the rent payable per month was Tshs. 300,000/=.-He * ..

argued‘-th’at while the stated issue was left unproved the Chairman

. erroneously awarded the respondent Tshs. 15,000,000/= .as specral'

" damages arising from rent arrears. He stated the respondent had only B

one exhlbrt which was an acknowledgement receipt admitted in‘the case

~as exhibit_jPZ which the appellant refused to’have received the s.am_re. He' T
. stated that, the Chairman was required to act on the appellant’s ad‘n'ﬁ_i's'sion
- that the amount of rent payable per month was Tshs. 300,000/= and the ‘

appel'lant was only indebted for the year 2016

" As for the third ground of appeal the counsel for the appellant argued. : A

'that |t was undlsputed fact that the respondent entered into an oral Iease S

. agreement- with the appellant though the partles were not in .consensus
" about the agreed terms. He argued that, Part IX of the Land Act Cap 113 '

R.E 2019 prowdes for terms which are |mpI|ed in all lease agreement He .

referred the court to section 88 (1) of the Land Act which bound the Iand L

,. lord fo keep the dwelling house fit for human habitation at the begmmng i

of the tenancy and during the lease. He also referred the court. to sectlon ‘;' .

- 88 (2-) of the Land Act which empowers the land lord to enter and mspect, -

and repair-the defects which are under his obligation.



He argued that, the suit premises was bullt about 25 years ago from ,

" s the tlme of hearing of the suit at the trlbunal He submitted that durmg' )

“all that per:od the respondent has never taken any substantial repair on" -

: .. the su:t premlses He stated it was wrong for the chairman to hold the |

- respondent was accountable to fix the damages of the dwelling house Ia

"alieged by the respondent which resuited from reasonable wear and tear_. f

He referred the court to section 89 (1) (c) of the Land Act which states '

: the lessee is ot bound to repair damage or restore the land to the same :

- condltlons they were at the beginning of the lease where the damage or. o ‘

o detenoratlon of the conditions is caused by reasonable wear and tear

As for the fourth ground the counsel for the appellant argued that

as, testn'” ed by DW2 who was an expert, the suit premises was not bunt - )

. on reqmred standard taking into account the topographtcal locatlon and :

soil of the place where the suit premises is buﬂt He said the, ment|oned | o

w1tness sald the house was too old, hence the damage was not a resu[t L

of appellants act but still the chairman went on comparing the expert‘.-:

| evndence W|th the photos taken from the suit premises. He argued that e

o Tshs. 8, 000 ,000/= ordered to be paid to the respondent as a specral.

a damage was not specifi ically and strictly proved but the charrman based "

on assumptlons and photos which did not prove the awarded damage N



He also challenged the procedure and manner of conducting the visit

I of locus in quo done by the chairman by arguing the same did not "adhere

- to the required procedure. He referred the court to the case of- Prof T

Mallyamkono V. Wilhelm Sirivester Erio, CIVll Appeal No. 93 of 2021

‘--.—(unre_ported_) where the procedures and manner of visiting a locus in quo n

| was'stated’. He argued that the chairman did ‘not: record what took =_p[a‘cze

3 at the Ioco's‘in quo and was evaluated in the jodgment. He submittedithat B "

| ; | rnay be' finterpreted that the chairman concealed some of the vrtal "' |
et/idence -'obtained from the visit done on the locus in quo. 1

Commg to the fifth ground of appeal the counsel for appellant argoed .

 that, Order XX Rule 4 of the Civil Procedure Code, Cap 33 RE 2019 |

' prowdes for essential matters to be taken into account when composmg g

x: Judgment He submitted that the chalrman of the tribunal dld not state o L

~ the reason for awarding Tshs. 15,000 OOO/— which was. baseless' . -
.unproved arrears He submitted further that as the specific damages ‘

awarded ‘were not quantified and strictly proved they are praylng the:
| appeal be granted |

In response the counsel for the respondent argued in relatlon to the el

i rst ground of appeal that, the amount of Tshs. 7,200 000/- was af_'_E -

: remamrng outstanding arrears as on 16% November 2016 when the .

'matter was filed before the tribunal. She argued that, whereas 'T-shs. .
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1 800 OOO/— was outstanding rent arrears for the year 2015 Tshs

" | : 5 400 000/— was rent arrears for the year 2016 She argued that ther .

| matter was heard at the tribunal on 11* November 2018 Wthh is: {two

v'?iyears after the institution of the matter at the trlbunal

She went on arguing that, as the appellant continued to. |IV€ or use

iE the su|t premlses without paying any rent Wthh was Tshs. 450 000/ = per:' L

35 .month that caused an accumulation of total rent of Tshs. 10, 800 000/*-‘ S

: | for the year 2017 and 2018 when the matter was pendlng in the trlbunal L

| ;‘The counsel for the respondent referred the court to the case of Makorll :

Wassaga V Joshua Mwaikambo & Another, [1987] TLR 88 where |t

. Was stated partles are bound by their own pleadlngs

Lol took note ef the contents of the said paragraph She argued that |mp|leSﬁ'

| r, the appellant did not dispute the quantum of rent payable per month that:_

She stated that, in the application form the respondent averred at ';‘@-‘: -

S _, paragraph 5 that the rent payable by month was Tshs. 450 000/— and |n-

Lo paragraph 2 of the appellant’s written statement of defence, the appellant:_ s ;o

v

appellant |s estopped to deny the same at thlS time and clalm that theﬂ._?'; ':_':‘

' 'rent payable is Tshs. 300 OOO/—

As for the award of Tshs. 8,000,000/= Wthh was challenged by the.jj o

o counsel for the appellant the counsel for the. respondent argued that theff




evidence led by the respondent who also’-;itendered exhibit -_P1__.bei,ng" :

7 photographs,of the suit premises established the respondent stgred_,in the L

‘,' suit prernifs:'es which was for residential purpose heavy items like trucks ° "
“tyres, plastic containers filled with motor oil, heavy gearboxes 'and'parts . "

of engines. She argued that, the said items contributed to the nilsuse and

- eventually damage of the suit premises that prompted the trlbunals '

* . chairman to award Tshs. 8,000,000/=.

She stated that, the said award was made after the tribunal visited E

‘the suit premises on 19% April, 2021. She argued that, the report given

* by DW2 who was an expert was found it was imbalance in favour of the =

s appellant She distinguished the case of Engine Petroleum (T) Ltd o

I (supra) by statlng the quantum of rent payable by the appellant was noted' o

and was -not disputed. She equally distinguished the case of Afrlcarrlers
: L|m|ted (supra) on the ground that the pnncuple laid in the sald case Is:
not applrcable in the present case.

She argued in relation to the second ground of appeal that the. -

- _ matter sub]ect of this appeal was instituted in the court way back in 2016", |

| and heanng of the evidence commenced on 12th November, 2018 wh[ch ; :‘

; s two years after institution of the matter in the tribunal. She stated that S
after 1nst|tut|on of the suit in the court the appellant continued to default -

. paymg the rent and caused him to be in arrears of rent for the perlod of - .
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'2016 2017 2018 and 2019. She said the stated ewdence was not "

RN

' d|sputed

She argued further that the total rent for the stated penod of tlme' o

was Tshs, 18 000,000/= and as the appellant said to have pald Tshs

3,000 000/ the balance of unpaid rent arréars was Tshs. 15, 000 000/- B

" ordered by the tribunal to be paid to the respondent by the appellant.. She‘
submltted.that, if the rent arrears would have not been summed up‘for
the whole period the respondent would have oeen barred by the prinoiple- .
of res Judlcata provided under section 9 of ‘the Civil Procedure Code to'

claim for the balance of unpaid rent. She submitted further that, there |s _

_nothlng mappropnate for the tribunal chalrman to grant the respondent' '-] L

the sum of. Tshs 15,000,000/= which constltutes rent arrears pleaded -|n o
the apphcatlon and two years rent while the matter was subsrstlng |n the

' trlbunal pendmg hearing and its determmatlon

The counsel for the respondent stated in relatlon to the thrrd ground S

of appeal that there is no dispute that the partles entered into an oral .

tenancy relatlonshrp and the same was breached after none payment of' - .

the rent for long time. She stated that, the record of the tnbunal shows L

when the appellant was cross examined, he conceded he was rndebted -

for the year 2016, 2017, 2018 and 20109. As for the rent payable she | ',' |

] argued the appellant noted paragraphs 3, 4 and 5 of the appllcatlon :

10



. whrch states the rent per month was Tshs 450 ,000/=. She added that -
“ 'thls is-a F t case where the principle that partles are bound_ E’f thelr
| | pleadmgs should be applied. |
'It was . contended by the counsel for the respondent- that, the |

eviden'ce of the respondent did not state the appellant was -bound to.

B undertake maJor repair of the suit house. To the contrary the respondent .

| stated the appellant had changed the use of the suit premlses from__

resud_entlal purposes to a warehouse where he was storing heavy ltems -
vrhiCh caused damages to the suit property. She added that, exhibit P1 :
B shows da'hnage which cannot be brushed off as simply reasonable .\nrear
. énd 'tear:'s't,ated by DW2. She stated that, when the appellant 'was'cr'oss R
: eXam‘lned,_ 'he stated he is doing transportatio'n. business something-!-which" _: -

.connects w1th the items found in the house as per exhibit P1 Shel;'.

submltted that what was awarded to atone for the damage caused to the S

suit premlses was appropriate for the damages caused by the appellant

: thh regards to the fourth ground of appeal the counsel for the' S

.-respondent argued that, as what the appellant submitted in relat|on to o
E this ground is similar to what he submltted in his first ground of appea]

-she is relterat[ng what she has submitted in reply to the first ground of '

appeal concernlng the award of Tshs. 8,000, 000/ She added that thef' ) L

trlbunal awarded the stated sum of money lnstead of Tshs. 16, 000 000/- , “

11



| after ﬁndi.ng- the damage was not 100% caueed by wear and .teari_ot the
house‘d;u_e' te its long-life span but also the 'appellant contributed by hIS .

| misuse hy.etoring therein heavy and hard objects as depicted in exhibit

.P1. |

| She further argued that, the appellant eeeks to fault the manner m' -

i'..vuhich the Iocus in quo was visited while that was not raised as a ground'i‘t‘:'
of appeal...She stated the argument is totally misplaced and has n‘o.any -

conneetion with the fourth ‘ground of agpea[ and prayed the s.aiid

argument together with the case of Prof. T. Maliyamkono (eupra)'be. ‘
exdunged from the record for having no groUnd to stand on. She argued

| .further that the appellant attended the visit of locus in quo but he dldn’t :

say how he was prejudice by the visit of the locus in quo. She stated the

| Judgment of the tribunal shows that, grant of Tshs. 8,000 000/ , Justlce .

 wasmet, K

As for the last ground of appeal the counsel for the respfondent' | o

argued-the etated ground has no merit. She argued that, the judgm'ent of L

the trlbunal gave reason for the decision as depicted at pages 8, 9 and 10 7;-'.. T )

of the Judgment that the appellant was in breach of tenancy agreement.

| 'as he dld not dispute that he was living in the suit premises and damages o

were. found in the house in dispute. She submltted that, the ba5|s of -

) grantlng Tshs 15,000,000/= was stated in the judgment of the tnbunal‘ o |

12



- to be the ‘accrued defaulted payment of rent and the grant of Tshs.

- 8,000,000/= was due to the damage occasioned by misuse of the suit

. premises, At the end she prayed the appeal be dismissed with costs.

In.rejoinder the counsel for the appellant reiterated what he stated‘ e

in hrs submrssmn in chief. He however added that, the fact that the

. appellant noted paragraph 3, 4 and 5 of the application the same does
) not abs-ol\re the respondent from proving his daim at the hearing stage of -

_the case.eHe stated that, although the eo'unsel for the respondent .r‘-

R contended the site visit on 19" April, 2021 was the basis of the award of':,‘.“ f ', o

Tshs 8 000 000/ but there is no record on proceedings or ]udgment

: commentlng anything about the site visit. He reiterated his SmelSSIOI_‘] - )

' that, the matter was not proved at the tribunal to the laid down gdidelines .

and requ'irements Finally, he prayed the appeal be allowed.
. The court has carefully considered the rrval submissions f Ied in thrs ' r
| "'court by the counsel for the parties and after going through the grounds .'
3 A‘ of appeal 1'“ Ied in this court by the appellant and the record of the matter‘ L
| it has found most of the grounds of appeal are so much mterre[ated |n. 2

' ‘such a way that they cannot be entertained separately. Therefore, in order

to avord unnecessary repetition of arguments which are overlappmg, the":‘

. court erI determlne this appeal by deallng with all grounds of appeal

13
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'_ toge_ther but by following closely the arguments advanced in the jf:' :
B subniissioné of the counsel for the parties. | B
Startinc; with the contention raised in the first ground of -appeal the -
court has found the appellant and his advocate argued the tribunal failed

to evaluate the evidence adduced at the tribunal and failed to decide the

matter' in favour of the appellant despite the fact that the appellant’Sf -

“evidence on record outweighed that of the respondent. To the view of ‘

this court this ground invites this court to re-evaluate the evidence

adduced at the tribunal for the purpose of determine whether the o

- evidence _.adduced before the tribunal was properly evaluated oy the"";

tnbunal )

The court has found as this is a first appeal then as stated i in the casez lf L

of Pandva V. R, [1957] EA 336 cited in the case of Hosea Katampa V R

the Mmlstry of Energy and Minerals & Two Others, Civil Appeal No o

'_'221 of 2017 CAT at Mwanza (unreported) the court has a duty to | -

E reconsrder and re-evaluate the evidence adduced at the trial trlbunal and‘_

- _.come to |ts own conclusion while bearlng in mlnd that it never saw the,‘ o

: ‘W|tnesses testlfylng in the matter.

Wh[le belng guided by the position of the law stated in the above |

cited cases the court has found as stated in the judgment of the tnbunal e

Cltis not in drspute that there was an oral tenancy agreement between the -

14



._appellant and the respondent whereby the appellant was occupymg the .

B house of the respondent on payment of rent. It is also not in dlspute that " -
: "",'fthe appellant defaulted to pay the required: rent and that prompted the.", - AR

o --.appellant to |nst|tute the matter which is the gene5|s of this appeal at the,.

L _;;trlbunal

| The drspute is how much rent the appellant was supposed to pay to” -

‘the respondent and whether the appellant: caused damages to the swt_

‘property clalmed and awarded to the respondent by the trlbunal and

; | whether the appellant was bound to pay the awarded compensatlon The

i LR,
l‘. et
T .

| ._-_court has found those are the issues the court is required to determrne |n I

o thls appeal Startlng with issue of rent payable per month the court has Dt

L found that whlle the respondent said the rent payable per month was- -i‘ |

i,

"‘l B

L '7 Tshs 450 000/— the appellant said the rent payable per month w was: Tshs
D 1300 000/ The court has found that, as stated earlier in this Judgment e
the tenancy agreement between the partles was oral and not wrrttenf D

| therefore the court is supposed to see WhICh evidence was adduced to? ._

" establlsh wh[ch rent was payable per month

The court has found that, as rightly argued by the counsel for the ol

appellant the claim of rent arrears and compensatlon are specrr‘c AENST

*_'-Vthe sald clalms were required to be speof‘ ically pleaded and strrctly

15

SR damages As stated in the case of Anthony Ngoo & Another (supra),w. :




proved The court is also in agreement with the counsel for the appellant et S

that as stated in the case of Afrlcarnes Limited (supra) dis |s- -
requurement of the law that in civil I|t|gat|on ‘the burden of proof |s on*‘;.{' e
balance of probabillty and it lies with a party who alleges. That bemg the :

pOSlthl’l of the law the issue to determine here is whether the rent arrears | -

awarded to the respondent was proved to the -standard requrred by the=

The court has considered the argument by the counsel for the‘

appellant |n provmg special damages, documentary ewdence must be

r -

adduced to prove the alleged loss but fa|led to see any law supportmg

r

h that argument The court has arrived to the above stated fi ndlng aftert

seemg sectlon 61 of the Evidence Act, Cap 6 R E 2019 states categoncally

that all facts except the contents of documents may be proved by oral"fj';

ewdence In the light of the wording of the afore referred prov15|on of the_;' i TP

law and by takmg into consideration that the partles are not at d|spute#

paE
[ :

that thelr tenancy agreement was oral and not written it cannot be sardjtp -

l‘l.\|

the terms and ‘conditions of the tenancy agreement wh|ch mcludes"

Comlng to the issue of which rent was payable between the one

stated by:the appellant and the one stated by the respondent the court' ';

16 ;
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-

has found determlnatlon of that issue was mostly determined basmg on” S

credlblllty of -evidence adduced before the trlbunal by the partles The o

: court has :come to the stated view after seelng there was no documentary' RO

[P
\

ev1dence made by the parties to prove what rent was supposed to be patd’

Per month;'-' g ::f'-: "‘:f

S:nce the respondent stated in his ewdence the rent payable per‘ PRy

l

month was ' Tshs. 450,000/= and the appellant said it was Tshs;'_l

e court ﬁto say that the trial court has come to an erroneous:*};

k3

300 000/- and the tribunal’s chairman believed the ewdence of thel e

respondent then the court has found it cannot Ilghtly fault the sald fi ndlng ‘fl‘_ : ‘F‘;'- S

t‘f'-

WhICh seems to be based on credibility of w1tnesses testified befote the

tnbunal' The court has arrived to the above F ndlng after seelng the Court'

of Appeal stated in the case of Ali Abdallah Ra]ab V. Saada Abdallah_ |

RaJab&Others [1994] TLR 132 that: - -:;:,

? "Where a case is essentially one of facts, in the absence of any' w ;
- /natcat/on that the trial court failed to take some material pomt""
or c,'rcumstances into account, it is fmproper for the appe/late?;

conclusmn

'Z’".'- ‘

I

: Th'e" coui“t has tried to see whether there s some material 'poi'ntfdn: ‘

but falled to see anyone. The court has come to the stated V|ew after"
Wk 4.'

. ;L,



it is true that the respondent did not call any witness to support hlS |

~ evidence but the issue of rent payable per month to be Tshs. 450 000/- R

‘ was averred at paragraph 5 of the form of the application F led |n the' :5.'.'

tribunal by the respondent. The court has found the stated ren_t was not -

g disputed by the appellant in his written statement of defence as he just |

"7 hoted the same. | v
| The court has also found the responde'n:t continued to state in hIS -

. evidence-he gave before the tribunal that the rent payable per month Wa‘s o
Tshs. 450 000/ and it was being payable annually The said ev:dence of =
‘the respondent is being supported by exh|b|t P2 which shows the rent

paid by the appellant on 12* December, 2014 was Tshs. 3,600,000/= and '

N " leaving @ balance of Tshs. 1,800,000/=. The total of the said amount 'is- -

Tshs 5 400 ,000/= which when divided by twe[ve months of a year :t gave’ " | L

‘the rent payable per month was Tshs. 450 OOO/ . On the other hand the :

| ;court has falled to see any evidence supporting the evrdence of the e

; _app‘?llant that the rent payable per month was Tshs. 300,000/= and 'not e

‘.-T'shs. 450 ,000/= stated by the respondent.. That makes the court to fait :. a

_ : to see any error committed by the tribunal’s chairman in evaluatlng the -;_; o

-ewdence adduced at the tribunal in relatlon to the amount of rent: wh|chi;_, |

. was supposed to be paid per month.
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o j;.':appellant was in arrears of rent for the penod of 2016, 2017 2018 and.; s

2019 Wthh "m its total was Tshs 18,000, 000 The court has found that as’.:"' W

the counsel for the respondent stated the appellant paid Tshs:r

.....

o "_‘;3 000 000/~ out of the due rent the court has found the tnbunal 5T o

‘“,'l‘_"”f‘-cha|rman dld not error in award the respondent the sum of Tshs

L 15 000 000/ being rent arrears for the stated period of time.

e _f'?Tshs 16 000 ,000/= and he was awarded Tshs 8,000,000/= the court hasﬁ.

o ?; found the stated claim was specn'" cally pleaded at paragraph 6 (v) of the_;

Comlng to the claim relating to Compensatron for damages alleged;-.,;“-f‘fj N
| F VL .
: ‘,was caused to the suit premises which the: respondent was clalmlng fo

o appllcatlon f‘ led at the tribunal and proved by the evidence adduced by:

e the respondent before the tribunal. The eVIdence of the respondent wasfj_‘ : -

o property Those photographs shows the ltems placed in the surt pr0perty

S .by the appellant and stated were the cause of the damages alleged was: :

o

':.SuPported by exhibit P1 which were photographs taken from the su1t.‘

_m-\

. caused to the suit property by the appellant
The court has found that, although it is true as argued by the counsel- = :
'j_f,.for appellant that the appellant called an expert withess who testlf‘ ed as._-'__'

v .:"_‘— ,jf;

. DW2 and tendered before the tribunal his report which was admltted |
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e |n the Judgment of the tribunal that the ewdence of the said wrtness wa

‘ }f"-the matter as exhibit D1 but the tribunal’s charrman stated categorlcally S

|,>

- Efound |t was not credible. The court has found the position of the law m o

.. \’

;{j--relatron to the use of evidence of expert W|tness as stated in varnous cases ol

_7 .

L éi,i'.one of them belng the case of Fauzia Jamal Mohamed V. Oceamc Bay

. vrw;f;HoteI C|V|K Appeal No. 161 of 2018, CAT at DSM (unreported) |s that

. ‘ '-';,s ,-;

e

expert ewdence is simply an opinion and the court is not bound to acce'

G Whilé"r’efusing to accept the evidence of the said expert WEtness.the": _. L

trtbunal s chalrman stated that, when the sald witness went to mvestlgate

the smt premtses the items alleged had been kept in the surt property o

i

: ‘ were not.there that is why he failed to lnclude them in his report As the

'Q trlbunal was not bound to accept the evrdence given by DW2 who was a

o "?; expert W|tness the court has failed to see anythlng material whrch can I

L {‘lﬂ:as land Iord to maintain and repair the swt premlses as prowded under!

L -»-:;;'the Land i ctff The court has found it is true that under the cited: prov15|ons

":-move |t to fa uIt finding of the tribunal’s chalrman in the way the evrdence '

L of DW2 was evaluated

The court has also considered the issue of the duty of the respondent

. sectlon 88 (1) (d) and (2) (a) read together W|th section 89 (1) (c) (I) of

E :‘of the laW;the respondent as a land lord had an implied duty to mamtal'n SRS
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" and repair the suit property for the whole period of the lease. Howeye'r'j :: .

the court has found the appellant as a Iessee had also an |mpI|ed duty -

*under section 89 (1) (b) of the same law to use the leased property ina
sustalnable manner and in accordance with any condition lmposed on that -'.
- use of the leased property by the lease.
Hels also required by section 89 (1) (h)f of the same law to,_repair o'r-
- maike' good any defect or breach of covenant for which the‘les_see-ls'_.;. -

| : responslhle-., The only exception is that he will not be bound to repai-r' the' - |
darnages oc‘curred to the leased property out of the control of the Ie‘ssee . '.
", like reasonable wear and tear or damages caused by natural disasters. As.-;_,

'the appellant has not disputed the suit premlses was for res:dent:al use

and he used the same for other purposes Wthh is alleged it causedq s

damages to the suit premises, the court has found it cannot be sald the E

. appellant was not responsible for payment of the damages he caused to. |

 the smt property

. As for the issue of propriety of the procedure of taking ewdence when' o

- the trlbunal wsrted the locus in quo the court has found it is true as argued G

‘ by the counsel for the respondent that the, sa|d issue was not ralsed in i

. any of the grounds of appeal filed in this court by the appellant. The court ’

'f‘ nds that aIthough the counsel for the appellant tried to peg the sald

. argument in the fourth ground of appeal but i m actual fact the stated |ssue .
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| __is not f'ttihg' in the said ground of appeal as it was supposed to be raised' ;

- |n a very cIear word to justify the same to be determlned by the court

The court has also been of the view that even if for the sake of o

: argument |t wﬂl be taken the said issue is supposed to be determmed by
the court and it will also be accepted in visiting the locus |nquo the ,
.'~'tribuna_l failed to observe the procedures-laid in the case of Prof. T. -

: Maliyamkono (supra) but that is not the only evidence relied upon.by |

I the tribunal’s chairman to find the respondent was entitled to the'darnages _ L

he was awarded in the case. The court has arrlved to the stated fi ndlng

 after seelng there was evidence of the respondent himself which was also ‘

- supported by exhibits P1 and P2. In the premises the court has falled to "+

see any merit in the stated argument.
. As for the last ground of appeal where lt is stated the Judgment of

¥ the tribunal Iacks essential elements of a proper judgment the court has o

‘ found that as argued by the counsel for the appellant the eIements of a

' Pr0per Judgment are provided under order XX Rule 4 of the C|V|[ Procedurer _-'-

Code which states as follows:

VA judgment shall contain a concise statement of the . .
- case the points for determination, the decision thereon and. . o
the reasons for the decision.” ; o
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The court has found the counsel for the appellant is arguing the decision
of the tribunal is lacking reasons for the amount of rent awarded to the
respondent and the reasons or compensation of damages awarded to the
respondent. The court has found the argument by the counsel for the
appellant is not supported by the record of the matter because as rightly
argued by the counsel for the respondent the reason for the said award
are well stated at of pages 8, 9, and 10 of the decision of the tribunal. In

the premises the court has found this ground is devoid of merit.

In the light of all what I have stated hereinabove the court has failed
to see merit in all arguments presented before this court by the counsel
for the appellant and in grounds of appeal filed in this court by the
appellant. Consequently, the appeal is hereby dismissed in its entirety for
being devoid of merit and the costs to follow the event. It is so ordered.

Dated at Dar es Salaam this 24*" day of August, 2022

YR

1. Arufani
JUDGE
24/08/2022
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Court:
Judgment delivered today 24" day of August, 2022 in the presence of
Mr. Keneth Siwila, advocate for the appellant and in the presence of Mr.

Victor Kessy, advocate holding brief of Ms. Glory Venance, Advocate for

oo
I Arufani
JUDGE

24/08/2022
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