IN THE HIGH COURT OF TANZANIA
(LAZN:D DIVISION)
AT DAR ES SALAAM
MISC. LAND CASE APPLICAflON NO. 648 OF 2021
(Originating from the decision of the High' Court of Tanzania (Land Division)
at Dar Dar es Salaam (her ladyship K. Mteule, J.) delivered on the gt

August, 2021 in Land Appeal No. 11 of 2011)

BASHIRU SAID MTUMBA ................... et APPLICANT

VERSUS
ANOLD PETER KAVISHE oo 1ST RESPONDENT
ABDI OMARY.....oeerreerreennns JESTT 2ND RESPONDENT
RULING

A.Z. MGEYEKWA, J

This ruling is in respect of an applicat-ion for ext_ension of time for filing
an appeal aéainst the decision of this court in Land Appeal No.11 of 2021
before Hon TR Mteule, J. delivered on 06" August, 2021. The Applicant
is seeking for extension of time to apply for leave to appeal to the Court
of Appeal of Tanzania in respect of the Judgment of this court in Land

Appeal No. 11 of 2021. The application, preferred under the provisions of



Section 11 (1) of the Appellate Jurisdiction Act, Cap. 141 [R.E. 2019],
Section 14 (1) Law of Limitation Act Cap.89 [R.E. 2019]. It is supported by
the applicant's own affidavit in which grounds on which extension of time
is sought are set out. The grounds advanced as the basis for this
appliéati’on a're: dhe, failure to .obfaih'th'e' copies within time; and two, that

the application ié tainted with illegalities.

The respondents have stoutly opp_osed the application by filing a
counte'rAa‘lffidavit deponed by Anold Peter Kavishe, the 1t respondent.
Refuting the applicant’s cqnteqtion that thls application is meritorious as
there is no any illegality in fhe jud.gment .o_f.this court. They urged the Court

to dismiss the application.

Hearing ofth"e application Was on 14*“ December, 2021 whereas Mr.
Franc‘is Munuo, __léarned counsel represented the applicant, while the
respond_entﬂs‘ were absent. By the courtzs_:g,_rder and consent by the parties,
.th'e ap‘p_li‘c;:_a't__ion. was argued b_y ‘way of;_;written submissions. Pursuant

thereto, a schedule for filing the submissions was duly conformed to.

In his submission, the applicant’s Advocate urged this court to adopt
the abplicant’s, affidavit to form part- of his submission. Mr. Munuo
submitted that this _cbur‘c has discretion:a,ry power to extend time where

such bériod to do so has expired and such power must be exercised



judidibUéiy, To bUttreés his contention, he referred this court fo the cases
of 'Kalunga and Company, Adlvocatesv National Bank of Commerce
Limited [2006] TR 295 and Mumello v Bank of Tanzania [2006] TLR
227. He went on defining what amounts to a good cause which has been
laid down in numerous precede'nts Sl'JCh;aS R v Governor of Winchester
Prison Exp Roddie [1991] 2 All ER 931, Aidan Chale v Republic,
Criminal Appeal No. 130 of 2003, and Tusekile Duncan v R, Criminal
Ap';:)eal Nb. 202 of 2009. Mr. Munuo fuﬁher submitted that the applicant
has delayed filing his,applicatic;h_ for IeéVé. It was his éubmission that the
time to-file an appIiCafion-for I'eng IS 30 Iﬂays after th-e pronouncement of
the‘dec‘:ivsi.on. To suppor’t his submissionA,‘ he referred this court to Rule 45
(a) of the Court of Appeal Rules of 2009.

The learned c;oun's,el,for the applicant:cqntinued to submit that the delay
to file the,_abplicat_i,on_ fqr Ieav_e_%@_:s__ ngt n%g;_ljgence or apathy_oh part of the
épplic_ar:‘\_t’ since h'e feduestéd -c_opies of the_judgment and decre_é WhiCh
was delfii_\:/:ere__‘d. on_@t_ﬁ AugUst, 2021 and ‘t'b:e-,same was furnished to him on
.18*_“;Auggst, 2021. It was his view that the ‘time started to run from the date

when he obtained the said copies.

With respect to the ground of illegality, Mr. Munuo submitted that the

impugned ruling carries several serious irregularities which warrant the



extension of time. He submitted that this court relied and enforced dh sale
agreement Vt—h‘at» had not been taxed for stamp duty. To support his position
he refefred this court to section 5 (1), 47 (1), and 5" item to the Schedule
of the Stamp Duty Act, Cap_.18;:;_r[2019] g_n__d the case of Zacharia Bura v
'Theresia.' Mebiru [1995] TLR 211 Mr. Munuo also raised a second point
of illegality that this court rejected the ground of appropriateness of
admissibility of sale agreementi for not being raised in the trial court while
the same is'e ‘point ef law. To belster hlS contention, he cited the case of
Jurﬁanﬁe Ahmed Chivinja & 'Another.vv R, Criminal Appeal No. 371 of

2019.

| On the third point of illegality, Mr..Munuo claimed that this court relied
on c0ntfa_dic_to_ry testimonies of Defence witness DW2, TW1, and TW2 on
the sale agreemenf. Fortifying his submission he cited Goodluck
_Kyande-v_R [2006] TLR 363 -and-Kavula William and Another v R,

Criminal Appeal No. 119 of 2020 CAT at Kigoma (unreported).

On the strength of.the above submission, Mr. Munuo beckoned upon

this c'_ouj;t to exercise its discretion to grant an extension of time with costs.



In his rebuttal submission, Mr. Yudathade learned counsel for the 1°t
respondent took a swipe at the appllcant's submission. He was brief and
straight to the pomt Mr. Yudathade had the view that no sufficient reasons
had been adduced to justify the delay and that the application has no
chances of success. He prayed that the same be dismissed with costs.
Mr. Yudathade submitted that the applicant’did not account for each day
of delay Supportlng his posmon he cited the cases of Lyamuya
Constructlon Company Ltd v Board of Reglstered Trustees of Young
Women s Chrlstlan Assomatlon of Tanzanla, Civil Application No.2 of
2010 (dnfepofted).

Re_g_aitdin_g the point' of illegality, the Iearne_.d counsel for the 2"
respond;e__‘nt oon'tended that the alleged impugn decision is not tainted with
illegality instead this cour_t determined the matter on merit and decided on

all issues.

- Frorn the parties' phenomenal submissions, the pertinent issue to be
resolved is whether this application is meritorious. It is settled law that an
app_l'i‘cation for extension of time‘ is grantable where the a-pplicant presents
a credible oase to warrant the grant of such extension. This means that a
party aeking‘for the ekteneion of titne has a duty to justify the reason for

the extension. The law also requires the applicant to act equitably. This



requ'ifehﬁ-enf got a broadened scope in the epic decision of the Court of
Appeal in Lyamuya Construction Company Ltd v Board of Registered
Trustees of Young Women's C‘hristia.n Association of Tanzania, CAT
in Civil Application No. 2 of 2010 (unreported) and Khadija Rehire Saidi
& Fil\'/e"bthérs v Mohamed Abdallah Said, Civil Application No. 39 of
2014 at Dar Es Salaam (unreported) whereas the key conditions for the
grant of an application fbr éxtension of fime’ were laid down. In the case
of Khadij»a Rehire Saidi (supra) the Court of Appeal of Tanzania held
that; - | h
“The determlnat/on of What constltutes a good cause (reasonable
or suff:c:ent cause) /nvolves an appl/cat/on of judicial discretion,
Abut there are certaln establlshed pr/nCIpIes WhICh Would guide the
coun‘s in reach/ng a deCISlon in each case. These considerations
include but are not limited to: |
o i, The length of delay
ii. The reason fo r the delay
i, The degree of prejudlce to the respondent if the
) jappliicati’c‘)n is}g'ryahfedf':a:hd'
IV Whéther it r;faes any apoint of public importance or
ilegality in the decisiqh, that is to say, if there is an

arguable case.”



As courts emphasize_ the need to éssign sufficient cause, it is been
undérsg_ored, as well, that in determiningwhat constitutes sufficient cause
regard has to be had to all éiréurhstanéés of a particular case. See the
cases of Dephane Parry v. Murray Alexander Carson (1963) EA 546;
and Régio"nal Manager, Ténroadé Kagera v Ruaha Concrete
Company Limited, CAT-Civil -Applicatidn No. 95 of 2007 (unreported).
.Gathering from the submissions, the applicant's Advocate has raised two
main Iirhbs for hlS déléy, technical del_éy', and illegality. | have opted to
.addréss the seéohd limb. The'%épplicaﬁ‘i’iélleges that the decision of this
céurf |s »-tiain»fed with illegality. The iliég'ality is alleged to reside in the
powérs éxefciséd by this c‘ourt,l\;/vhereas_the applicant claims that the sale
agreeméh’t" ha'd‘ not been téxed for. a stamp, appropriateness of
admlssnbllltyof fhé séile'agreer.n‘eht and fh'at this court in its decision relied

on contradictory testimonies.

It fisl tri_te law that where illegality_exists and is pleaded as a ground, the
same may 'c:c_)n'stit‘t;'lte the basis for extension of time. This principle was first
propqun,de_d,_in The Principal S?gretary,nginistry of‘Defence and National
Servic_ey Devram 7L Valamghia [1_:9"_92] .TLR 185. This position has been
're-stgt_e_di in a plethora of subs_équent ',aecisions including Paulo Juma v
Diesel & Au_toelectric Services Ltd & 2 Others, CAT - Civil Application No.

54 of 2007; VIP Engineering and Marketing Limited & 2 Others v Citibank
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Tanzania Limited, CAT-Consolidated References Nos 6, 7 and 6 of 2006;
'ane Patrobert D. Ishengoma v Kahama Mining Corporation {Barrick
Tanzania Bulyanhulu) & 2 Others CAT Civil Application No. 19 of 2016
(all-unreported). For lllegallty to constltute a ground, it must carry some
sufficient importance. This was stated in the case of Lyamuya Construction
(supra), in which the Court of Appeal of Tanzania accentuated the following
reasontng'-
"Since every party mtendlng to appeal seeks to challenge a decision
elther on pomts of laW or facts lt cannot in my view, be sald that in
| Valambla s case, the Court meant to draW a general rule that every
| ap,blicant' who demonstrates that his:intended appeal raises points
“of law should, as of right, be granted an extension of time if he
applies for one. The Court there embhasized that such point of law
"must be that of sufficient importance and, | would add that it must 8
alsc‘be"“appar‘ent on the face of the feCord, such as the question of
jurisdiction; not one that Wculd be ’_’dis'covered by a long drawn

argument or process."

As stated earlier on, the illegality cited by the applicant touches on the
appropriateness of admissibility of the sale agreement and contradictory
testimonies of defence_witnesses, and the same is reflected in the applicant’s

affida_vit specifically in paragraphs 12 and 13. In my view, the applicant has






