IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(LAND DIVISION)
AT DAR ES SALAAM

LAND APPEAL NO. 37 OF 2020
(From the Ruling of the District Land and Housing Tribunal of Kinondoni District at
Mwananyamala in Land Application No.397. of 2018, dated 24" August, 2018)

DEOGRATIAS ROY MITALA....coummmmerssssssssssssssesnsnsas APPELLANT
VERSUS |
JUMA MGENDWA. ....crsumrssessmrmssssssass R 15T RESPONDENT

JUSTINA NGALA...courmsmsrsassinasmsiansssssmsasisasnses 2ND RESPONDENT

JUDGMENT

Date of Last Order: 26.05.2022
Date of Judgment: 31. 052022

T. N. MWENEGOHA, J.

The appeallant is aggrieved by_;the d_ecision-of.-.th,e Kinondoni District Land
and Housing tribunal, here inAvéff_te’r"Céfl‘ledfth'e trial tribunal, vide Land
Application No. 516 of 2017 and has lodged his appeal based on the

following grounds; -

1. That, the trial tnbunalerredmlaw and fact for holding that
the case was res judicata. - |

2. That, the trial tribunal erred in law and fact for failure to
take into consideration’ tha',tj_S'hatiﬁri.,No.. 11 of 2014 before
Sinza Ward tribunal was ‘withdrawn by the appeallant and

was never decided on merit.



3. That, the trial Chairperson erred in fact for by saying that
the parties entered into a consent judgment before the
Sinza Ward Tribunal. _

4, That, the trial Chairman 'erred in law by failure to properly
evaluate the whole evidence of the appeallant and apply the
law properly.

5. That, the trial Chalrperson erred in law by failure to
properly evaluate the whole evidence of the applicant and
apply the law properly.

6. That, the trial tribunal erred m Iaw and fact by ordering that

the case is res judicata. |

The appeal was by way of wntten submlssmns The appellant was
represented by Advocate Salha Ramadham Hamus, while the respondents

enjoyed the legal services of Advocate MW|ny|mvua

In her submissions for the appeal the appellant’s counsel consolidated
grounds the 1%, 2" and. 6t grounds and argued them together. She
insisted that, the matter before the trial trlbunal was not a res judicata
case. That, the said case has never been heard by any court of competent
authority. What the appeallant dld before the Ward Tribunal of Sinza was

to withdraw the case he mstututed before |t

It came after learning from his |awyer that, the said Tribunal lacks the
jurisdiction to entertain his clalm That the vaIue of the land in question
to be above the pecunlary Jurlsdlctlon of the Slnza Ward Tribunal.
Therefore, the Ward Tribunal of Sinza was not supposed to try the matter‘
as they did without giving the appeallant his rlght to be heard.
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The appellant submitted that the judgment delivered by the Ward Tribunal
of Sinza on the 8" of August, 2014 was made without affordrng the
appeallant the right to be heard The: counsel for the appeallant cited
section 9 of the Civil Procedure Code, Cap 33 R. E. 2019 and the case of
Gerald Chuchuba vs. Rector, Itaga Seminary (2002) TLR, where
the conditions for res judicata have been provided.

On the 4% and 5% ground, it was argued that, the Trial Tribunal failed to
evaluate properly the evidence 'befOre deciding the case before it. That,
the Ward Tribunal was not a competent authorlty to try the matter and
above all it was not properly constituted when it gave its decision. This is
contrary to the decision of Court i in Nuru Kassm Swai vs. Rashid Nuru
Mbata, Misc. Land Appeal No. 9 of 2019 ngh Court of Tanzania
(unreported). |

In reply, the counsel for the respondents malntalned on the 1%, 2" and
4™ grounds that, the tnal trlbunal was correct to hoId that the case before
its res judicata. He relled on Sectlon 13 (1) of the Land Dlspute Courts
Act, Cap 216 R. E. 2019 which has emphasized that, the primary function
of the Ward Tribunal is to secure peace and harmony in the area to which
it is established through medlatlon That the existence of a consent
judgment made by Sinza Ward Tribunal V|de Shauri Na. 11 of 2011,

marked the end of the dispute between the parties The appellant cannot
reopen the said dispute as the |aw does not aIIow that. This has also been
insisted by the Civil Procedure Code, Cap 33R. E 12019, under Section 10.

He argued that, the cases crted by the appellant’s counsel in her
submissions are d|st|ngmshable to the matter at hand He went on to insist
on the 5% and 6" grounds also are devord of merlts as the Trial Tribunal

evaluated the whole evidence properly and ,arrlved to a just conclusion.



In rejoinder, the appellant’s counsel reiterated her submissions in chief.

I have gone through the submi‘ssi‘ons of parties as well as the records
available from the Trial Tribunal. In this appeal, the source of contention
is whether the case at the Trial Tribunal vide Land Application No. 516 of
2017, was a res Judlcata case as held by the District Land and Housing
Tribunal, as contended in the 1St ond and 4th grounds of appeal.

It has been strongly contended by. the respondents that, there was a

~ consent judgment made in respect of the: swt property in 21%t August,

2014. The same was in respect of Shauri Na. 11 of 2011, which involved
the same parties who Irtlgated over the same subject matter as the current
case. The appellant on the other hand doesn’t dlspute the existence of
the former case by Sinza Ward Trlbunal What he has mstead through his
learned counsel is the fact that, there was no consent judgment which
was entered in respect of the sald case Rather, he withdrew the case
after being told by his Advocate that the same 'is before a Tribunal with
no authority over the matter. Above all, the said consent judgment was

made without giving him the opportunity to be heard.

I examined the said decision»Vbili*ithe**Wa'rd"‘f"rr_'ibonal of Sinza and found
that, the appellant expreSsed his consent by signing to the agreement
between him and the respondents on th_e' material date when the decision

was entered.

The appellant has claimed not to be aware of the existence of a consent
decision between him and the respondents and that if it exists, then the
same was made Suo Motz‘o by the Slnza Ward Tnbunal wrthout hearing

his part of the story.



~»

However, I note that the said cohsent'~agtee_hﬁ'ent, has not been contested

against. Hence it still stands.

I am therefore forced to align with the-f ndings of the Trial Tribunal that
this matter is res Judlcata ‘owing to the deCISIon made by Sinza Ward
Tribunal on the 215t August 2014, in Shaun Na. 11 of 2011.

As there is uncontested consent_Judgment then the Appellant is estopped
in law from denying its eXistenCé.;Tﬁe.:_Iaw of Evidence Act, Cap 6 R. E.
2002, under section 123 states that--
“When one person has, by his dec/aration, act or omissior,
intentionally caused or perm/tted another person to believe a
thing to be true and to act upon’ that be//ef ne/ther he or his
representative shall be allowed, in any suit or proceedings
between himself and that person or h/5 representat/ve to
deny the truth of that th/ng : '

The same rule was emphasized in the case of East African
Development Bank vs. Bluellne Enterprlses Ltd, Civil Appeal no.
110 of 2009, Court of Appeal of Tanzama at Dar Es Salaam

(unreported), that.........
estoppe/ as we understand /s meant to prec/ude a party

having been a'/st/nct/y put in /ssue, has been solemn/y and

with certainty determined aga/nst him”,

By signing into the agreement the. appeIIant made the respondents
believe that the dispute is over, he can not return back to the doors of
another court to seek the same reliefs over the same claim against the
same persons involved in the foijmér-_:s.ettlz'eim‘e_"nt.w
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Therefore, the rules of res judicata applies in this case, see section 9 of
the Civil procedure Code, Cap 33 R. E. 2019. That being the case, the 1%,
2nd and 4t grounds of appeal are devoid of merits. So are the 5% and 6"
grounds which are based on the evaluation of evidence on part of the trial
tribunal. If grounds have been affirmatively found that this case is res
judicata, it means that the trial tribunal evaluated properly the whole

evidence of the parties and arrived to the correct conclusion.
In the end, this appeal is dismissed with costs.

Right of Appeal explained.
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