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EX-PARTE JUDGMENT

28/07 & 30/08/2022

NKWABIr J.I

In this land case, the plaintiffs are suing the defendants for a piece of land. 

The reliefs the plaintiffs are seeking are:

(i) All defendants be evicted form the land.

(ii) Permanent injunction against all the defendants, their relatives, 

servants and anyone coming from their orders.

(iii) General damages for trespass.

(iv) Recovery of agricultural products to a value of the rice price as per 

20 bags per each acre from the time of evasion up to the day of 

return of the land.

(V) T shillings 250,000/= per each day from the day of judgment up 

to the day of return of the land.

(vi) Cost of the suit.
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(vii) Any other relief the Honourable Court deems fit and just.

The facts leading up to this suit are that the plaintiffs on one hand are peasants 

who live and conduct farming business in Stalike and Igongwe villages in Stalike 

ward within Nsimbo District in Katavi Region. On the other hand the defendants 

in this matter are businessmen who conduct business in Katavi region.

It was also stated by the plaintiffs in the plaint that in the year 2017 the plaintiffs 

having formed an intention of conducting an irrigation farming scheme in Stalike 

and Igongwe villages areas, did each individually buy from various owners 

pieces of land in the area which was earmarked village farming area covering 

the land measuring 3,515.35 acres valued at Tanzania shillings 527,302,500/= 

and using the same area in cooperative form of farming.

But to the surprise of the plaintiffs on diverse days of November 2019 the 

Defendants started forcefully entering into and together continued to occupy 

and use the Plaintiffs" lands preventing the plaintiffs of their legal utilization of 

the same so as to make the letter suffer the loss of using it and profits realizable 

therefrom. Demands and reminders that the defendants vacate the suit land 
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have never been heeded to by the defendants. The endeavour to cultivate rice 

in the lad was frustrated by the Defendants the act which entitles the plaintiffs 

to claim for general damages in trespass besides other claim.

Since, the defendants did not appear in mediation, the written statement of 

defence was struck out under Order VIII (c) Rule 29 of the Civil Procedure 

Code, Cap 33 R.E. 2019 by this Court at the instance of the prayer by the 

counsel for the plaintiffs. Thus, the hearing of this case proceeded ex-parte. 

The plaintiffs paraded four witnesses to build on their case.

The evidence on the plaintiffs' side was that PWl Richard Kadahni Hamis, who 

is the chairperson of the peasants (Chama cha Wakulima wa Umwagiliaji 

Muungano) testified that he cultivates rice, maize and groundnuts in the area. 

It is also the evidence that is in the record of this Court that the pieces of land 

were bought from the villagers who were owning the same. The transactions 

were sent to the village leadership. The copies of sale/purchase agreements 

were received in court as exhibits. PWl as the chairperson of the group used 

to be the custodian of the land purchase agreements.
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The whole area has the size of 3,515 acres. It is also the evidence that the 

plaintiffs started to cultivate the area since the farming season of 2017 - 

2018, and 2018 - 2019, but in the year 2019 - 2020, that is in December 

2019, there came a group of persons who invaded their land. At the time of 

invasion, the plaintiffs had already cultivated the area and had sown seeds. 

The leader of that group that invaded their agricultural land was the W.E.O. 

of the Ward, namely Shukrani Mkaluka (the 129 defendant).

When they invaded the pieces of their (plaintiffs') land, they allocated it 

amongst themselves (defendants). The invaders harvested the crops of the 

plaintiffs. To date, those who invaded plaintiffs' pieces of Shamba are still 

holding plaintiffs pieces of shamba. For the first year, he cultivated 10 acres 

of land, in the following year, he cultivated about 20 acres. For every acre 

he was harvesting 20 sacks of rice.

Then the Court was prayed for orders of vacant possession to the plaintiffs' 

area, compensation for the plaintiffs' who have not cultivated their pieces of 

land for two years and other reliefs as per their plaint including but not 

limited to defendants be forcefully evicted from the plaintiffs' pieces of 

shamba. After the judgment, if the defendant continues to remain in 
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plaintiffs' farms, this Court has to order compensation as per plaintiffs' 

harvest per each year.

The testimony of PWl was supported by the testimonies of PW2 Christopha 

Angelo Mrisho, PW3 Yegela Michael and PW4 Mkoma Charles Mwoigela who 

teamed up in order to prove the plaint.

Faced with the above evidence, this Court is minded to go back to the 

overused laws, that he who alleges must prove and in civil litigation, proof 

is on the balance of probabilities, see East African Road Services Ltd v.

J.S. Davis & Co. Ltd. [1965] E.A. 676 and Karangirangi v, Asteria 

Nyalwambwa, Civil Appeal No. 237 of 2017 (CAT) at pg. 7 & 8.

"... we think it is pertinent to state the principle governing 

proof of cases in civil suits, The general rule is that, he 

who alleges must prove. ... It is similarly that in civil 

proceedings, the party with legal burden also bears the 

evidential burden and the standard in each case is on 

balance of probabilities.zz
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The pertinent question here is, have the plaintiffs managed to prove the 

plaint on the balance of probabilities? I think the answer to the above 

question is in the affirmative.

The first reasons for an affirmative answer to the question posed is that the 

defendants failed to enter appearance during mediation and on the prayer 

by the counsel for the plaintiffs, this Court struck out the written statement 

of defence filed by some of the defendants. I also note that some of the 

defendants did not enter appearance though the summons was even 

published on newspaper.

The next reason for an affirmative answer is that the plaintiffs have tendered 

evidence (documentary exhibits) to prove that they purchased pieces of land 

at the suit place. The transactions were blessed by the villages' authorities 

for the two villages. There is no evidence to the contrary.

The certificate of registration of the plaintiffs' irrigation association namely 

(Chama cha Wakulima wa Umwagiliaji Muungano) corroborates their 

evidence that they own the pieces of land for agricultural activities.
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Lastly, the oral evidence by all four witnesses on the plaintiffs' side which 

oral evidence has not been controverted by the defendants coupled with the 

other pieces of evidence such as documentary evidence suffice to tilt the 

balance of the case to the plaintiffs' favour.

The above suffices, and thus I hold affirmatively that the plaintiffs have 

proved the case on the balance of probabilities. As such, I declare that the 

plaintiffs are the owners of the disputed piece of land which has the size of 

3,515.35 acres situated within in Stalike and Igongwe villages' areas that 

they purchased and the transaction blessed by the villages' authorities.

Lastly, I determine the reliefs the plaintiffs are entitled to. In this judgment 

herein above, I have listed the reliefs that are sought by the plaintiffs. 

Because the plaintiffs have proved their case, I grant them the following 

reliefs:

•a. The plaintiffs have to have vacant possession of the suit land. In case 

the defendants neglect to vacate the suit land, forceful eviction be 

carried out against the defendants from the suit land.
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b. Permanent injunction against all the defendants, their relatives, 

servants, agents and anyone coming from their orders.

c. General damages for trespass at the tune of T.shs 100,000,000/= (a 

hundred million Tanzanian shillings).

d. Recovery of agricultural products to a value of the rice price as per 20 

bags per each acre from the time of evasion up to the day of return of 

the land.

e. Costs of the suit awarded to the plaintiffs.

f. The suit land is declared the property of the plaintiffs.

It is so ordered.

DATED at SUMBAWANGA this 30th day of August 2022.

Mu
J. F. NKWABI

JUDGE
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