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MUNICIPAL DIRECTOR KINONDONI |
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MINISTRY OF CONSTITUTION AND LEGAL A_FFAIRS'.... NECESSARY PARTY

Date of last order: 02/05/2023
Date of ruling: 15/06/2023
RULING -

I. ARUFANI, J

The plaintiff ﬁled the suit at hana in this court againsi: the
defendants jointly an_d severally claiming for var‘ioUs reliefs.‘ He is
cIaimiﬁg the second to fourth defendants did ma!ié_iously and wrongfully
re-allocate his land located at Mji Mpya Area, Mabwepande Ward,
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Kinondoni District.in Dar eé Salaam_'Reg‘i‘on measuring 12 acres which
was previdusly reg_istered as Farm Nos. 3650, 3651, 3652, and 3653
(henceforth the é‘uit land) to thehlf“t déféndant. He stated the suit land _i-s
now re-registered in the nam-e of 'th'le 15t'défendant as Plots Nos. 1 to
181 within Block "R".

He rs élso claiming for payment of Ténzariia,Six Billion Shillings
(Tshs. 6,000,000,000/=) being both specific and general damages for
alleged malicioﬁs and fraudulent mis-allocation of the suit land by the
i“d to 4% defendants to the 'lst‘ defendant. In addition to that he is
claiming fd:f épeéiﬁc performahce_ for the 1%t deféndant to be Ordered to
surrender to him the suit.lland whid:1 originally wés adjacent to the 1%
d.efenc‘jant’s land. ._ ‘

Upon the defendants being served With the'plai'nt', fhey filed in the
court their writtén statefnents of defence accompanied with notices of
preliminary objections. While the 1% defendant raised one point of
preliminary objection which:sta_t’es'the suit Ts time barred, the rest of thé
defendanté raised the sin;ilar point of pfe[.iminary objecfidn in Atheir‘ joint
written statement of defehce togethér with anofher point of preliminary
objection which states the suit is bad in law for suing a wrong and noﬁ-
_existing party. Therefore, | conjunctively the pdints_ of ' preliminary

objections raised by the defendants are as follows: -

.2



1. The suit before this Honourable Court is time barred
2. The suit is bad in law for suing a wrong and nbﬁ —~
éxisi‘ing party. | | L '- ‘
When the matter came for hearing the stated points of preliminary

objections the plaint_iff appeared in the @:_ourt in person and while the
first defendant was represented by "Ms.:"Mie-iry Masumé‘uko L_amwai,
learned advocéte the fést'of the defend;a'nts‘ éna the _nécéssary party
were represe.ntedl by Mr. Gailus '-Ll]pogo,'“learned State Attorney. The
pléintiff prayed the points of p'réliminary objections be -afgped by way of
written submissions and as ._the prayer _Wés not objec_téd—.thempreliminary
objections were arguéd by way of writfen submfssion's.

The defendants’ counsel argued in relation to the first point of
preliminary objection that the suit af hand-i.s time barred because it was
filed'in the court on 8" Novémber, 2022 whiie'the p[ainfiff was aware it
Had a[reédy been re-distributed by the 4“;-defendant toa ﬁéw occupant
from 2004. They argued that, paragrhapl'if 16 of ‘the plaint states the
plaintiff was informed by the Local' vaernnient Authoritf that the: 4th
defendant through the District Commiésio;ner had re-distributed the suit
land to a new occupant who is the 15t defendant-_in__the instant suit as
the plaintiff had failed to develop the sqit fand. -

The State Attorney argued in his submission that, section 3 (i)



read- together- with item.:l‘d; of -'Part I?of‘;}t‘he Schedule to the Law 'of
lertatlon Act, Cap 89, R. E 2019 (henceforth referred as the Act) shows
the plalntlff’s cause of act:on Wthh is seeklng for compensat[on for mis-
allocation of the sult land was supposed to be F led in the court within
one year. He went on argumg that itern 24 of the same part of the law
shows the clalm of specn° iC performance was supposed to be filed in the
court not beyond six years from when the caus‘e‘of action arose, 'As for
the clalm of recovery of the suit Iand he stated as prowded under item
22 of the same part of the law ought to. be filed in the court not Iater
than twelve years from when the cause of actaon arose. . |

He went on arguing that paragraphs 16 17 18 19 and 20 of the
'plalnt descrlbes when and how the cause of action accrued He stated
that, countmg from 2004 when the plamtlﬁ’ was mformed the suit land
had been re- d|str|buted to another person to 8th November, 2022 when
the present suit was fi Ied in this court it is more than 21 years had
elapse for the cIa|m of compensatlon for mls aIlocatlon of the surt land
to be Fled in the court 15 years beyond the llmlted tlme for the cIa1m of
specific performance and it is six years beyond the reqwred twelve years
for. f‘lmg |n the court the cla|m for recovery of land.

He submltted that ~when the plamtlﬁ’ filed the mstant suit in this

court on 8th November 2022 he was rncurably tlme barred for all
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purpose as required by the law. He stated the pIa.intiff ought to seek for
leave or order from the Mrmster responsrble for Legal Affalrs extend[ng
the time wrthln which’ he could have Fled the- su1t in- the ‘court. He
argued that as. provrded under sectlon 45 of the Act the Ilmltatlon of
time provrded under the Act apphes to any party even [f the suit is
agalnst or by the Government - | R

He explained that, the p0|nt's of Spreli‘minary -otJ_j_ections_ they have
raised eman'ates' from the plaintiff's pIeadihg’s which are plaint and its
annexures. He referred ‘-the court- to 'the .case of Ali Shabani & 48
Others V Tanzanla Natlonal Roads Agency (TANROADS) &
Another, C1vr| Appeal No 261 of 2020 CAT at Tanga (unreported)
where it Was stated that prellmlnary obJectlon s supposed to be based
on some facts pleaded on the plalnt wrthout makmg reference to
examlnat[on of any other e\ndence He argued it was stated in the above
cited- case that time for domg anythmg starts to run upon accrue of that
cause of action. | '

It yvas-'stated in the submission of all defendants that, the rer_riedy
for the suit instituted in. ‘the court beyOnd the time 'limit"as provided
under section 3 (1) of. the Act Is dlsm[ssal of the surt They submltted
that, as the Ssuit was mstrtuted in the court after the elapse of twelve

years and W|thout Ieave of the Minister: responsrble wrth legal affalrs the
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suit is hopelessly time barred hence It is suppos;ed to suffer 'thé di;smissa[
order. The Ieérned State Attorney cited in his submissiqn the case of
.Barclays Bank. Tanzania 'Lirﬁii;ed" V. Phyiisah Hussein Mcheni,
Civil Appeal No. 19 of 2016, CAT at DSM'(unreborfed) Where it was
stated 'the law of limitation knowé no sympa;thy or equity. lIt is a
merdiless sword that cuts across and deep into all thQse_who caught in
ifs web. | |

He went on arguing that, t.he pléintiff may argue he was-making_
- administrative communication with the defendants but be..lit as it may,
the plaintiff has; not- pIeadéd the stéted pre-cfdurt co_mrﬁunication in his
p[eadings. He. stated even if it was pleaded it woqld have not‘ stopped
runnjng of the limitation of tim.e"f(.)r the plaihtiﬁ’§ causés 6f action. He
supported his érgument‘witf.l the cases of M/S. P & O"Ihternational
Ltd V. The Trustees of Tanzania Natioﬁal Parks (fANAF"I_\), Civil
Appeal No.'éGS of .2020‘, CATvat Tanga and Consolidated Holdfng
Corporation V Rajani I'r'ldu"st‘ries Ltd & Ali'ot‘l;er, Civil No. 2 of
2003, CAT at DSM (Both unreported) wher:e lt was stated it is a trite law
that pre-éourt 'action: of negotiations- has Z'n.ever been a ground fgr
stopping thélrunning of limitation of time. :  | |

The learned State Attorney argued in re[étior;-to fhe Secpnd point

of preliminary objection that, the plaintiff has sued the 4‘”" defendant by
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using a wrong name of Mumdpal Drrector Kinoridoni Muhrcrpal Council
who is non-existent Iegal person in the eyes of the law. He argued that
as provided under section 14 (1) (b) of the Local Government (Urban
Authorities) Act, Cap 288 of 1982 Ktnondonl Mumc:pal Councrl is a
corporate body capable of suing or belng sued in its own corporate
name. To bolster his argument he referred the court to the case of
Dotto Dofu V The District Exeutlve Director, Civil Case No. 233 of
2016, HC at DSM (unreported) where it was stated that District
Executive Director is not a legal person capable of being sued. It was
stated in -.th.e cited case 'it"islthe 'DistrICt &Ounci!'itself which ought to
have been sued.' - -
| I-te a‘iso'referred" the- court to the hcase.of‘Respidious Emilian
thjage V. The Municipal Direetor, Ilala Municipal Ciouncil_ &
Another, Land Case No. 27 of-2021, HC Land Div. at DSM-(unreported)
in which the case of the Director NSSF V. Consolata Mwakisu Civil
Appeal No. 329 of 2017 [2018] TZ CA was C|ted It was stated in the
later that, the proper posrt[on of the Iaw is that it is only competent
appl|cat|on which is supposed to be'dlsmissed and those suffenn_g from
material defects are supposed to be struck out |
He argued that, if the suit would have not been sufferlng from

being time barred the proper remedy would have been to stnke out the
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same for suing a wrong party put as the suit is time barred it is required
to be dismissed. The first defendants counsel referred the court-to
section 3 (1) of the Act and the case of M/S French & Hastlngs V.
National Insurance Corporauon- (T_) Ltd & Another, __Ciwl Case No.
104 of 2008 HC at DSM (unreported) where it was st.ated any
proceedings WhiCh is |nst|tuted in court after the period of limitation
should be dismissed The counsel for the defendants prayed the court to
dismiss the suit as it was filed in the court beyond the prescnbed period
of limitation of time and the counsel for the first defendant prayed the
suit be dismissed with costs. |

In his reply the plaintiff -star-ted with the second point of
preliminary objection which states the 4t“gdefendant hes wrongly-been
sued in the present suit. He a.ppearsnot to dispute the stated-objection
as he joined hand the submission of the couns'ei.for the.defendants- but
stated that, the remedy available for the etated defect is to strike‘out
the suit. He'nowever referred the court to 6rder I Rule 10"(Il) and (2) of
the Civil Procedure Code, Cap 33 R.E 2019 and argued the error of citing
the name of the 4" defendant wrongly is a bona fide mistake ‘v‘vhich can
be corrected under that provision of the law. .

He argued in relation to tne first point of __prelinﬂinary obje_ctioni

that, the counsel for the .defendants. have wrongly . misdirected
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themselves in the issue of limitation of time for the su1t at hand. He
argued the cause of action bef"ore the court is in respect of the land
dlspute and the remed|e_s cIalmed by the_ plaintiff which includes
compensation is not a c_ause.of ‘acl':tion. He st.alted the ter.rn‘_eause of
action as defined by 'Mulla in.the Code of Civil Procedure 12*"
Edition Vol 1 at page tZO is a set of facts suffi cient to justity a right to
sue someone and upon. proof attract remedles He: sald it is because of
the above stated reason he submitted that '3 cIa|m of compensation as
a remedy cannot be the basis of de_termine limitation of time as argued
by the State Attorney | |

He argued that, although he has given the hlstory of the matter
from wh'e_n he Iost the suit Iand but he got the knowledge of the 1St
defendant to be in possession of the suit land sornetime ‘after the year
2015. He stated prior to the .mentionedi period of time,” he Was-notl
aware the iVSt defendant and the 2nd 1:03-4th ’de’tendant:s had taken
possession of the suit Iand.' He submitted the 1% de-fendant kept'silence
untiI whe_n:he re-appli.ed forla ;new certiﬁcate of title in th‘e“ye.'ar 2Q15 is
when he became aware of the 1% defe_nda‘n't’s 'occupatio_nof the suit
land illegally.

He submitted that,” the cause of action against lthe hlst to 4%

defendants accrued when he became aware of the 1% defendant was in
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occupation of the suit land which was sometimes bet'ween"the‘year 2014
and not in 2004 when he was totally unaware of the 1% defendant
possessron of the surt Iandw Hewenton subrmttlng that there is-a
mixture of faw and facts and mtsmterpretatron—as from when the
plamtlff’s cause of actron agarnst the 1St defendant arose At the end he
prayed the pomts of prellmlnary ob]ectrons ralsed by the defendants and
the necessary party be d|sm|ssed An totahty with costs for lack. of merit
and the surt allowed continue with hearrng on merit.. |
| In his re]omder the counsel for the 1 defendant stated that,
paragraph 15 and 18 of the plalnt explaln the effort made by the
plarntrff |n vanous offl ices. in reSpect of what he called was the act of
trespass done by the 4':h defendant Wthh technrcally !ead to allocatlon of
the suit land to the 1St defendant He stated paragraph 18 and annexure
GB2 shows the plaintiff became aware of the trespass on 26th
December 2005 as shown in the stated Ietter |
He stated paragraphs 15, 16 and 18 together with annexure WSD
1 to the f rst defendant’s, wrltten statement of defence shows the
certlf cate of trtle in respect of Farm No. 3650 ‘was in possessron of the
1St defendant and it was reglstered to hrm since 29th November 2005

He argued that the stated mformatlon was. avallable in the land regrstry

and no search was conddcted by .the pl_amtrff though he -was aware
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about the alleged tre_s‘pass from the stated period of tlme Ftn,ally, he
prayed the suit be dismissed with costs. - | |

Havilng carefulhx coh'side'red th'e rival submissions from both sides
the court has_ found. the issue tor determi_rjta'tion in ’th-is.'r'hat'tet ts..wh‘ether
the points pf preliminary .objection raised by the defenda-n‘ts., deserve to
be upheld. The court hae found the positioh of the-'lavx-' in' relation to the
raising and determination of a point of preliminary. obJect[on as stated in
number of cases 1nciud|ng the case of Mukisa Biscuit Manufacturmg
Co. Ltd V West End Distributors Ltd [1969] EA 696 and CO'ITWU
(T) OoTTU Umon & Another v Hon Idd Slmba, Mlnlster of
Industries and Trade & Others, Civil Apphcatlon No. 4_0 of 2000, CAT
at DSM (Unreported) is ver;/ clear as stated‘ in the [ater case that: -

"A preliminary objection must, first, raise a point of law
based on ascertained facts not on evidence. .Secondly, if
the fobjection Is sustained, that should dispose-.of the
maltter.”
Whlle being gwded by the posmon of the law stated in the above

quoted cases, the court has considered what is stated in the subm|55|ons
filed in the court by both sides and it has .also gone through the plaint
ﬂl_ed in the c_eurt by the plaintiff and its anneeres and find it is proper
to start with the point of preliminary objeetion taised by all defendants
which states the suit before the court is hop'eless.[y time barred.
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The court has found the suit filed in the court by the plaintiff is
based on three dlfferent causes of act:ons ‘Thé first cause of action is in
respect of the clalm of compensatson for mlsallocat|on of the suit-land to
a new occupan_t which it is aIIeged was done by the 4“‘ 'defendant
through the District Comnrissioner." The second cause of' a'ctio'_n is in
respect of.the claim for sp’eciﬂc performance‘ .of req'uiring tlhe court to
order the 1% defendant to revert the suit 1and to the plaintiff and the 2™
to 4 defendants be ordered to revoke the ownership of the suit land
granted to 'the_lst defendant. The .third‘ cause of actio_n' is in respect of
the claim for recovery of the suit land. | o |

That being thé causes or_ a‘cti:ons cornorised in the'claims of the
plaintiff against the defendants, the court has found .the iSsue to
determine here is whether the stated causes of actions were instituted
in the court'within or out of the time prescribed by the Iaw. fhe court
has found as rightly argued by the State 'Attom_ey, proceedings vrel'ating
to the stated causes of action have dffferent limitation ot t-ime vtrithin
wh[ch they ought to be mstltuted in the court |

The court has found as rlght[y argued by the State Attorney the
limitation of t:me for |nst|tut|ng in court a proceedlng for a claim of
compensat|on for an act alleged to be donerln pursuance of any written

law as provided under item 1 of Part I of the Schedu[e to the Act is one
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year, Thé court has also found the [imita;cion of timé for the claih- of
speéiﬁc performance as prd\)ii:led under item 24 of Part I of the Schedule
to the Act is six years and the claim for recover\).of land as provided
under item 22 of Part I oflfhé Sch'e'quIé to the Act i t\}{/el'\}e y'ears;

The computatioﬁ pf the stated_ péeri;j'd ‘-of time as ﬁrévided under
se-ction 5 of the Act is supposed to be céunted from the date on which
the éause of action arises. The position of the law as to _frbr_n wh{ch date
the cause of action in respect of a claim for aﬁ immoyéble property .is
supposed to Be said it has_.ariéen was élabg)rated in the case of Sultan
Abdalla Gulam Hussein V Mahn;oud"Hussein Parkéri. et al, 2010
TLR 438 where it was held that: - | |

"The claim of the immdvable property should be.within the
limitation period which is 12 years. But'thé plaintiff has to |
have the knowledge. of the dispossession of the same.‘ If

" the plaintiff or claimant is not aware of the dispossession -
of the disputed‘, property, the limitation period is not -
counteéf and the time starts to count )Jroper/y when -the .
claimant got knowledge of the dispossession of the
ownership.” B o L ‘

That being the posiﬁon of the law fﬁ'e‘ court has faund.the claims

of the plaintiff as pleaded at paragraph 7 of the plaint and'. sought in the
reliefs'_c‘l‘au'ses shows they are based on ’%he cause of action ‘which as
averred at paragraph 16 of the plaint arose in' 2004. The court has come
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to the stated ﬁnding after s'eeing that, as rightly argued by the counsel
for the defendants that is the year when the plaintiff was informed by
the 4t defendant that he was no Ic_)nger in 1possessi0h' of. the_suit la.nd as
it had alreadly' been redistrjhuted to .a new occupant following his failure
to develop the same. |

The court has found that as nghtly argued by the State Attorney,
if you count from 2004 when the plarntlff was informed the suit land had
already been redistributed to a new occupant to 8" November, 2022
'when the suit at hand was filed in the court w/ou will find it is about
seventeen years beyond the period of one‘year within which'-the plaintiff
‘was required to file in the court his suit .-f'or the claim of co'mpensation
for malicious and wrongful redistribution of the suit Ianclll te the first
defendant which was done"'by the-i“d: to-_-4-tt: ‘defendants.‘“ The court has
found it is about twelve years heyond stx yeare he ought tb have filed in
the court the claim of specific performance i-s claiming against the
defendants. and six years beyond the peried efftwelve years he--ought to
have filed in_ the -court the claim for recOver;,/ of land. |

The court has considered the argument by the '.pl-laintiff that_ he
became aware the suit fand had been redlstnbuted to the 1%t defendant
in the year 2014 and not in the’ year 2004 and the argument that he was

completely ‘unaware of the 1t defendant being in possession of the suit

14



land and his'assodation with the 2".‘1rto 4th defendants but’ failed to"see
any merit in his argument. The court has come to the stated finding
after seeing the plaintiff stated at paragraph 16 of h|s plamt and the
letters annexed in his plaint as annexure GB2 that-he was informed by
the 4™ defendant from the year‘2004 that the suit land was no longer in
—hIS possession and it had already been redlstrlbuted to a new occupant

It is the opinion of thls court that, as the pIa|nt|ff had already been
informed from the year 2004g that hps land had already been
redistributed by the 4th defendant tol ano_ther occupant, then he \n'as
reduired to take the necessary step of cIaiming‘ for his land within‘ the
time prescribed by the law agamst the 4. defendant and other person
he thought had partncnpated |n the exercise of redlstrlbutlng hIS land to a
new occupant. To state.he fa|led to |nst|tute the suit in the court from
when he was informed the suit land had been- redistributed _to another
occupier because he was not aware as to:. WhoA was the ne\rv occupier of
the suit land ‘while he has not stated why he didn't r":le the suit in the
court 'agarinst the rest ofl the defendants has caused the court to fail to
see any merit in his argument, o |

The court has arrlved to the above fi |nd|ng after seemg that some
of the cIalms of the plalntlff Ilke that of compensatlon for mahcrous and

wrongful misallocation of the suit land is sought against the 27 to 4”?
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defendants and not agalnst the 1St defendant Therefore there IS no
reason has been grven as to why the plalntlff did not |nst|tute the stated
claim in the court w:thln the prescnbed perlod of time. Even if it would
have been taken as argued by the plamtiff that the claim- of
compensatlon and that of spec:tf (o performance are. stemmlng from the
clalm of land. but the cIaim for recovenng; the SUIt land has already been
found it is out of time for srx years. u
The cou.rt has also found that even |f |t Wl|| be sald the pla:ntlff
was seekrng for his nghts through vanous Government offi ices as
averred at paragraph 18 of the ‘plaint and s_eeklng to, be rnformeld to
whom the suit land was redistributed but as rightly argued by the State
Attorney it was stated‘ in the :c'ase of M/IS 'P & 0 Interrfational Ltd
and Consoludated Holding Corporatnon (supra) that, pre court action
of negotratrons has never been a. ground for stopplng runnmg of trme
The court. has found the. further argument by the plamtlff that there is
mrsrnterpretat|on and mlxture of the facts and law in relat|on to when
the cause of action in hrs ‘case arose has no merlt because he has notl
expounded the stated argument to show the. existence of the alleged
mlsmterpretatlon and mlxture of facts and law. | |
| Itis the oplnron of this. court that, even if it will be sard the plarntlff

would have not been able to mstrtute hlS swt rn the ‘court before
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knowing to.whom the smt !and had been redistrlbuted but as rightly
argued by the Iearned State Attorney, the p!amtlff was requlred after
becomlng aware to -whom the suit land had been redlstrlbuted to seek
for extensron of time from ‘the Mrnrster respon5|ble W|th Iegal affalrs to
institute his clalm in the (.OUI’t out of tlme as provrded under sectlon 44
(1) of the Act. - | | |

Since th‘e plaintiff in_s'tituted_the present suit in the court after the
elapse of the time prescr-ib'edr hy the Iat/\r for é‘u the"causes of_ a'ctions
involved in his case and as..there is no eXtensioh of‘ti.me' :sought from -the
Mlmster respon5|ble wrth Iegal affalrs for mstrtutlng the surt in the court
out of tlme as requ:red by the Iaw the court has . found the pomt of
prellmlnar;/ ob]ectron ralsed by. the defendants is+ mentonous "and
deserve to be upheld Havmg found the first point -of - prellmlnary
objection deserve to be up’held the court has found the n’ext question: is
what the remedy avaiIab[e for the plaintif.f’s suit IS The remedy :for the
suit fited in the court out of time as rlghtly argued by the defendants is
provrded under section 3 (1) of the Act Wh!Ch states. as follows -

"Subject to the prowsrons -OF .. this.. Act,-, -everj/
proceeding described in the first - column of ‘the
Schedd/e to this Act and which fs‘/'nstftuted'after--tﬁe :
period of fimitation prescrfbed ‘theréof oppOSIte 7

thereto /n the second (:o/umn sha// be d/sm/ssed
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whether or not limitation has been set up as a
defence”.

The foregoing provision of the law was restated by the court in the
case of Ali Shabani & 48 Others (supra) where it was held that, the
suit for claim of recovery of land which was instituted in the court
beyond 12 years from the date on which the limitation of time accrued
was time barred. It was further held in the above cited case that, as the
suit was time barred, the only appropriate order to be made was to
dismiss the same pursuant to section 3 (1) of the Act. The above finding
makes the court to come to the view that, there is no need of continuing
to deal with the second point of preliminary objection as the first point
of preliminary objection is enough to dispose of the present suit.

In the final result the points of preliminary objection raised by the
defendants that the suit is hopelessly time barred is hereby upheld and
the defendant’s suit is dismissed pursuant to section 3 (1) of the Law of
Limitation Act and the costs to follow the event. Order accordingly.

Dated at Dar es Salaam this 15" day of June, 2023
e
1. Arufani

JUDGE
15/06/2023
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Court:

Ruling delivered today 15" day of June, 2023 in the presence of
the plaintiff in person, in the presence of Ms. Mary Masumbuko Lamwai
learned counsel for the first defendant and in the presence of Mr. Julius
Yosia, Principal State Attorney for the rest of the defendants and the
necessary party. Right of appeal to the Court of Appeal is fully

explained.

I. Arufani
JUDGE
15/06/2023
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