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IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
o (LAND DIVISION) ' .
AT DAR ES SALAAM
LAND APPEAL NO.283 OF 2022

(Aﬂsmg from Land Applicat/on No. 102 of 2019 of Dfstnct .I_and and
© Housing Tribunal for Krbaha District at Kibaha )

MWANAHAMISI SALEHE - _.'._.-;.=.._, ........ ;. APPELLANT .
VEPsus | c

SAIDI HAMIST voorerevernreenssunss ..... . 15T RESPONDENT

TEDDY MSHUMBA 21 RESPONDENT

GOOD MONETARY 1 3R° RESPONDENT

COAST AUCTION MART& COURT BROKER e reensersesssees 47 RESPONDENT

Date of Last Order: 18/04/2023

Date of Judgment: 01/06/2023 -

- JUDGMENT_"_-.
I. ARUFANI, 3 "'

- This éppeal' originated frdm the’_deEi_sio:ri ofv the Dist_r‘i@:’tl Land_and
HQNsing Tribunal for iKib_éha‘ at Kibaha .(I;eg;e}naﬁer "ré'fé‘rr;ed. as the
tribuﬁél) in Lanld lAl'pplic.ation No. 102 _of 201-9_::\‘;\}hic-h wEs detErmined in
disfavoNr of the appellant. The, appellanf \Nas dissatisfied by the decision
of thé_ tribuhal _J‘and' appeal to t’his couﬁE basing on the grounds_ .quoted

hereunder: -



1L That the charrperson erred in law and facts by ho/drng that
. there was no testrmon y o _]US!'II‘}' the appe//ants claims.
-2 That honourable Chafrperson erred in law and facts by :
co -deny/ng the appe//ant her basn: rrght to be heard as a
| fundamental nght | O Co ‘

3. That, the trial court erred in faw and fact by not ho/cﬁng that )
the 37 respondents ewdence was bad Iﬂ law for being
///ega//y obtained. - | " '

" 4. That, the honourable chairperson’s proceedings were tainted
by @ number of irreqularities 'capab/e of vit[ating the -whole
proceedings. . | S |

5. That, the exhibit tendered and admitted in coUn‘"s could not -
be used to base the trra/ court’s decrsron for be/ng liable to

be expunged fmm records
_The appellant prays- for the Judgelm'ent and orders of th'e tribunal

be quashed and set a5|de a declaratlon that the appel[ant is the lawful

owner of the Iand in dlspute and any other rellef thlS court deems just

' and fit to grant. While the appellant was represented in the appeal by
Mr. Tumaini Mgonja, learned advocate, the ﬁrst respdndeht appeared in
person, the third and fourth resppn’dents -.w'ere. represented by Mr.
Mbwana Ally -Chipas.o, 'learned a'di/o,clate"an_'d hearing- pf 'the‘ appeal
proceeded e>t pa'rte‘again.s’t the se'cond ‘reSponde'nt as ‘she’ 'was.d'u[ly'
served but falled to appear in the court The counsel for the partles

prayed and allowed to argue the appeal by way of wntten submtssmns




- As the appeal was argued by way. of written subrnisslons the court
has found there is no need of .reprOducmg in"‘ this judgment aIl what' is -
submrtted in the subm|ss10ns f Ied lnﬂthkl?s court by the partles in
supportlng and in rebuttrng .the grounds. of appeal presented to the
court by the appellant The court has also found that the counsel for
the appellant abandoned the fourth ground of appeal and if need w1ll
arfse argued the rest of the grounds of appeal separately That being
the posrtlon of the matter I will start with the second ground of appeal
and thereafter I will deal wrth the rest of the grounds of appeal together
as they are challenglng the decrsron of the trtbunal basing on evaluatlon
and proprlety- of th,e evrdence- relled upon by the tribunal to determ|ne
the a‘pplicatioh.. ? | | ( H

The cou"nsel for the appella'nt argued |n rel’atidn'to the‘ ..second
ground of appeal that, the appellant was denled rlght of bemg heard
WhICh is a fundamental rlght ‘He- referred the court to Artlcle 13 (6) (a)
of the Constltut|on of the Unlted Repubhc of Tanzama, 1977 as amended
wh_lch states when_ a rlght and dutles of any person are bemg
determined py the coUrt' or any other agenc_y,_that person shall be
entitled to a fair 'hEaring. -He'ar‘g'ued that_,‘:_during" hearing of the matter

the appellant was not afforded chance to hear _the testimony of the third



re.spondent’s. ‘w.itness ‘and -she was’,n-o_t_f.' accorded l_cha_n.cé -of lcross
etamlning theksa_id.w;ltness as the" case was he_atd'ln her absence.

| .He referred, the court to:-jith'e‘proceedings on the tri_bunal which
shows the te’stimony of the wi'tness'.of _the th"ird.respondent -w'as heard in
the absence of the appellant He argued that the wrtness of the third
respondent was allowed to give. evrdence and tendered exhlblts which
the appellant was not given chance of challenglng lt In his reply the j
first respondent ]omed hand aIl what was submltted by the counsel for
the appellant in h|s subm155|on |n support of the. appeal and stated the

1

appeal has merlt

On his side the counsel for the-t_hir'd avnd f_ourthi respondents stated
in relation to -the second ground of appeal; that, the ‘appellant attended
all sessrons of hearmg her case untll when she closed her case. He
argued that the record of the tnbunal shows hearlng of the
respondents cases proceeded |n the presence of the appe]lant and the
parties who were absent were the f rst and second respondents He
added the .record ofthe trl_b_unal -shows the,appellant was .e\{en given

chance to.cross examine the witnesses 'testiﬁed at the trlbunal. |

He argued that, the argument by the counsel for the appellant that
the appellant was not present when the W|tness of the thlrd respondent :

adduced _.:hls t_estlmony is baseless and the’ proceedlngs_ relied-upon by

4



the 'coUnsel for-the,appellant_are :t.lnf'ou__n_de.d.-= He V\rent on"str_bmitt_ing that
the ;cou”nsel for the appellant was req'u:ired'- t-o:show."-which proceedlng of
the trrbunal shows the heanng of the matter proceeded |n the absence
of the appellant H|s prayer at the end of hIS submrssron is for the
appeal to be d|smrssed in its _entirety wlth costs;‘

~The courtﬂ hasigiven the_: deserving con‘s.i:derat_ilon" the argum-ents
and the submissions filed in thje'codrt by both sides in relation to the
a"llegatlo,h raised in the second grou_hd of appeal that the appellant was
-denied right of hearing the evidence of the third respondentfs witness
and find it _is‘. proper to have;- a.il look on.' ';wh'a't .i's r'ecor.der.fih' the
proceedings of the ltri.b,unal.'., ‘ | | |

:-The court has found ‘it fis true as arg._ued _by the cou'ns_el -fo_r the
appellant that, when‘f‘the matter_ca"rne‘ for. hearing._.the evidence .‘of _the
respondents on 8‘5 February, 2022 the appellant was not presen’t‘o‘efore
.the tribunal. The tribunal continued with hearing of the evidence of the
Wrtness of the third respondent |n the absence of the appellant For

‘clanty purposes the proceedrngs of the tr[bunal read as follows - .. -

8/2/202; .
Mwenyekiti (sic) - S. L. Mbuga
M/eta Maombi ; Ha yupo

Wajibu Maomb/ - 1. Hayupo -



2 Hayupo-
3. Yupo -
"4 Hayipo™
'Kara"ni —hsﬁa' Mshana '-‘ -
Mdalwa Mrm/ n/po tayarf kuanza kutoa utetez; Wangu .
Baraza Shaun fh’ kwa aﬂﬁ ya USI/(//IZWB_]I kesr rnaende/ea na USI/(I/IZW&]I
Sgn: S.L Mbuga 8/2/2022.” L '

The p'ro'ceedings of'the tribunal- shoml af‘ter recordlhg 'what is
stated herelnabove the trlbunal contrnued to -hear the ewdence of the
" witness of the thrrd respondent which was adduced by Joshua Daudl Jey
who testrf ed as DW1 That shows the appellant was not present before
the ,_tr_tbunal on the mentioned date when ‘the evidence of ‘DW1, was
heard The court has found the submission by the counsel :for .the thlrd'
and fourth” respondents that the appellant was present when the
evrdence of the respondents’ yvrtness was heard rs not supported by the
recordof the tribunal as the appellant was not present at t_he tr|bunal on
the date n*lent.io‘n'ed herei-nab'ove.- “ | |

The c'o'u‘-rt has found even' the argUment by.. the counsel for the:
third and fourth respondents that the appe'llant was giyen chance of
cross examine the respondents wrtnesses lS not supported by the record

of the trlbunal as there is nowhere |n the proceedtngs of the trlbunal



indicated the appellant was inen‘. chance to cross examine DW1' Tp the
contrary the court has found the record of the trlbunal shows the
evrdence of DW1 was heard in the absence of the appellant That berng
the posrtron -of the m'atter the questlon -toj determrne here is whet._her the
ch'air'r'n'an'_of the tribunal was ,‘rioht to order the hearing of the evidence
of DW1 to -continue_ in the.‘at_;s':ence of the appellant. |

" The court has found the 'la.wrgoeerning heari'ng in the tribunal is .
the Land Drsputes Courts (The Dlstnct Land and Housing Trlbunal)
Regulatrons 2002 GN No. 174 of 2002 whrch rts Regulatron 11 states as

follows -

11 (1) On the day the application is fixed for héaring, the
tribunal shall - | _ '

‘a) where the pan‘/es to the app/rcatron are present
proceed fo hear the evrdence on both sides and
determfne the application, -

'_ b) where the applrcant is absent wrthout gead

' cause, and had recerved not:ce of hearmg or was
present when the hearmg date ‘was frxed
dismiss the appllcatmn for non-appearance of o
the applicant.. e o

c) where the respondent is absent: and rfva’s duly served

 with notrce of hearrng or was present when the hearrng .
date was fixed and has not. furnrshed the Trfbuna/ with

good cause for his absence proceed to hear and



determ/ne the matter ex~parte by oral ewdence

[EmphaSlS is added]

The wordlng of the above quoted regulatlon 11 (1) (b) states
categorically when the appllcant is absent on a date fi xed for hearlng of
his appllcatlon and he was present When the date for heartng of the
matter was ﬁxed or he had a notice of_ the date-;_o_f hearlng of- the matter
and he was not preventedbl/ L'g’oo"d ca‘use,. thfe""trlbunal 'ls. requlred to
dismiss the appllca‘_tion. lherefore, although the appellant had, aI'r__e'ady
adduced'., her evidence. and-the?‘ matter was coming for he'aring the
evidence f‘ro‘nﬁ._“the respondents,_._l_'t:hé tribunal was "n:ot_._*required to
‘continue with hear_lng of thefevlden_ce:of the‘ resp0ndents’-wltness in, the
absence of .the ap’pellant.l | | a i o

'The appropriate procedure whplch the:chairman of-the tribunal
chalrman would have followed as provnded under Regulatlon 11 (1) (b)
of the Regulatlon was either to adJourn the hearmg of the respondents
.evrdence to another'date and if the chalrman was of the -view that the
absence of the appellant was W|thout good cause he ‘was- required to
dlsmlss the appllcatlon and “not to contlnue W|th hearlng of the _
appllcatlon in the absence of the appellant In the Irght of the stated
wolatlon of the law regulattng the procedure of conductmg hearlng of
dlsputes in the trlbunal the court has found the proceedlngs conducted

by the trlbunal on’ 8th F-ebruary, 2022 is |rregular as the appellant was
- R o



‘not accorded right. -of rhearing: ;the'evid'e.nce‘ of the third'-respo'ndent'
W|tness hence the stated proceedlng cannot be Ieft to stand |n the
record of the-‘tdnbunal o I' “

Havmg arrlved to the above stated f‘ ndmg the court has found the
appropnate order to make in the c1rcumstances of | the matter is to
lnvoke its reV|S|onary powers prowded under secti-on 43 (1) (b) of the
Land Dlsputes Courts Act, Cap 216 R. E 2019 to quash the proceedlngs,
of the tribunal from 8‘h February, 2022 to the end of the proceedlngs of 3
the tnbunal ~and set asnde the Judgment together WIth ltS decree Wthh‘
was made basmg on the evudence recelved by the tribunal contrary to
requtrement of the Iaw To the view of this court the above Fndlng is
enough to dlspose of the appeal at hand and there is no need of gomg
to the rest of the grounds of appeal o |

In the premises the app‘eal of the .appellant is _ihere_by' -allotyed. The
proceedtngs of the tribunal conducted 'frorm !.8;;"..Februa'ry,' 2022.:to the
end is quashed the Judgment of the tnbunal and its decree are set
| aSIde The file of the tnbunal be remltted to the trlbunal for hearlng of
the appllcatlon from where it fad reached before -8t February, 2022 As
the reason caused the court to arrive to the stated finding was not

caused by fault of the part[es |n the matter there will be no order asto

costs. It is so ordered



Dated at Dar es Salaam this 1% day of June, 2023.

I. Arufani
JUDGE

01/06/2023

Court:

Judgment delivered today 1% day of June, 2023 in the presence of
Mr. Simon Barlow, learned advocate holding brief for Mr. Tumaini
Mgonja, learned advocate for the appellant, in the presence of the first
and second respondents in persons, in the presence of Mr. Joshua Daudi
Jay, Director for the third respondent and in the absence of the fourth

respondent. Right of appeal to the Court of Appeal is fully explained.

I. Arufani
JUDGE

01/06/2023
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