IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
'(LAND DIVISION)

" AT DAR ES SALAAM

LAND CASE NO 187 OF 2022 .

ATHUMAN SAID JANGUO .................. — ;..._. PLAINTIFF
VERSUS | o :
DIAMOND TRUST BANK TANZANIA LIMITED . ....... ‘.;'.' ...... 1ST DEFENDANT
WIA GROUP LIMITED .......... reenseaseniaennens ..... 2ND DEFENDANT
* WIA COMPANY LIMITED ....iveesevceseenes — R SRR . 370 DEFENDANT
ABDULRAHMAN KINANA ..... R L S | ...... 4TH DEFENDANT
ERICK MWENDA .....iveesenneen S e 5™ DEFENDANT.

Date of last Order 18/04/2023

Date of Judgment 25/05/2023
. - RULTND
1. ARUFAN.I., J
This ruling is for a point of preliminary raised by the counsel for
the 3"’ and 4 defendants in the matter at hand that: =
(1) The plaintiff without lea ve of this Honourab/e C ourt

amended his plaint be yond what the court ordered on _
15" September, 2022 as well as beyond what he prayed

During hearing of the raised point of preliminary objection the

p[ainfiff' was represented by Cépt. Ibrahim Mbiu B_ehder_a, learned



advocate and while the first defen-dant was represented by Mr Tazan
Mwarteleke learned advocate the thlrd and fourth defendants were
represented by Mr Bakan Juma Iearned advocate ‘T-he hearmg of the
: prellmlnary ob]ectlon proceeded in the absence of the second and fi fth
| defendants as they have not been'served. By c_onsent_‘of the .cou'ns_el-for‘
t-he parties Who appeared‘ in the court the preltminary "objection‘ Was
a_rgued-by yvay_of- written submissions. |

The counsel for the third and fourth defendants stated. in his .
is'ubmission,fthat, on 15" $‘eptember,-'2022; ,yvhen the "majtter', ‘came for
neces'sary-orders the counsel for the plaintiff"prayed 'tof“be.- all'owed to-
amend the p[alnt for the purpose of |nd|catrng the correct addresses of
the second and fifth defendants and the prayer was granted by the court
He argued that after belng granted the stated prayer the counse[ for the

plaintiff fi Ied in the court an amended plalnt dated 174 October, 2022

which its copy was served to the third and fourth defendants.

He stated that, after going. through the amended plaint they
_discovered the plaint was amended beyond what was prayed by. the
' 'counsel for the plaintiff and beyond what was ordered by the court on
,15”‘ September 2022 He. stated the changes made by the counsel for the

plaintiff 1nciudes;_ (1) adding of a new party rn_.th_e ,surt’- hamely. Wra



Company Who was not a party in the orig‘;inal. plaint (ii) changing the
nature of the claims of the plamtn’f by addlng new. paragraphs under
paragraph 7 of the amended plamt Wthh were not pleaded in paragraph.
5 of the ongmal plalnt (m) lntroducmg new paragraphs numbered as
.-paragraphs 8 and 14 which were not in the or[glnal plamt (|v) changlng
the- wordlng_of’ paragraphs 12, -13, 14, 16,17 a_nd'\»\18, WhICh -after
amendmer"lt they-are now reading' di_fferein'tlyl trom the parag‘ra'phs vrhich

_ were in the original plaint.

He-Smeitted it is a prinCiple- of law that court ord'er has_to be
respected and'adhered. To support hie' submission, he reterred the court
to the ca'se‘of Rusia Harubu Salim V. Halima Mshihdo & Twelve
Others, Land Case No. 131 of 2018 HC. Land Div. at DSM,_(un_repOrted)
where it was stated cour.t_.:orders are bindind' and dre ‘r'_ne_a_nt‘_to be
implemented .'He argued that, amendI‘ng -pl'aint beyond'the;court orde'r i's
somethlng wh|ch cannot go unchecked and the court is reqmred to- make

adverse orders against the offendmg party to the sunt

He submitted,-further that, if ‘the objection will-be sustained the
| proper course.'fo._r the court to take is to strike out the offending amended
plaint. He stated after striking out the amended plaint there ie"n_oi‘:hi-ng

which will remain in the file of the case which canb_e_entertained by the



court. He stated the end result of the stated order is to cause the whole
suit to'fall. At the end he prayed the oOUrt,to ‘strik'e out the am{ended plaint
and the whole st with coéts.f ‘ e
In his,' reply the counsel for the plaintiff stated that,'- the'-poi.nt of
preliminary objection raised by the counsel for the third and fourth
defendants is. gravely misconceived' wanting. and cont'atn: .L.lnjustif" ablre
prayers. He stated on 15th September 2022 he prayed to amend the plaint
" under Order VI Rule 17 of the Civil Procedure Code Cap 33 R.E 2019. He
| stated his prayer was not to alter the plalnt but to amend it and the prayer

was granted by the court.

" He a‘rgued that, the submission’ by the counsel for the third'a.nd
.fourth defendants that the plaint was amended oeyond \g\rha.t wae prayed
isa fallacioue proposition as the law provides that, it is the oontent of the
order itself which must be abided in accordance tNTth 6rder VI Rule 17 of
the ClVlI Procedure Code. He challenged the submrssron by. the. counsel
for the third and fourth defendants by statlng he assumes as thelr prayer
was for correction of addresses. of the defendants then the order of the

-court._ls Ilmrted to their prayer for the amendment of the plamt.

He referred the court to the case. of Peter Wegesa Chacha

T:ma5| &Two others V. North Mara Gold Mlne lelted Land Case



No 16 of 2016 HC at Mwanza (unreported) which -h'e'stated tts deofsion
is s:milar wrth the decision- made in the case of Rasia- Harubu Sallm
(supra) where it was stated rf the prayer of a party to amend h:s pleadlng
is granted then the amendment ought to be on what was prayed He
' submrtted the posrtron of the’ [aw made in the two cases c1ted herelnabove
is not the correct rnterpretatlon of Order VI Rule 17 of the Crvrl Procedure

Code.

He referred the court to the decrsron made by the Court of Appeal
in the case of Peter Wegesa Chacha Timasi & Two others V. North
Mara Gold ‘Mme Limited, Clvil Ap_peal No. 49 of 2020, CA__T at Mwanz‘a'

._where it was stated inter alia that,‘ jan_;_order of amendment of p]eadinos
'~ should hot be 'g-‘en;eral or opén ended. It must‘..s:peoify_po'int:slt_h"at, are;going

to be add'ed. or removed from the pleading sought to.be amended.

. He aleo_ referred the court to the case of Jovent Clavery Rue_h:aka
& Another V. Bibiana Cha,ch'a, Civil Appeal No. 236 of 2020 referred in
| the above cited case whereby the Court_ot Appeal inststed o'n amending _.
pleadings to the extent allowed by the court. He based on the 'a'boye (_:i_ted
ca_ses.to_ urge:‘th'e court to"ﬁnd_.the-prellirninaryo.b_jectton rais'ed by- the

c’_o_unsel for the third and fou_rth" defendants. is-.unmaintai_nable. He-prays



that, since the prel'im.inaryr objection is 'unten'able in la'wf, theh it__should be
dismissed With'-co‘sts. |

"In his rejoinder th.e counset for the third and.'four't'hf defendants
_stated the -pra'yer to_amend:theplaintmade by the counsel-for‘the'plaintifjf
:o'nl ‘1'5'fh September, 2022 was not made 'un‘der Order. \{'I‘ Ftule’ 17 _of‘ the
Civt_l Procedure Code. He _:'stated the prayer 'tNa_s made Wi_thout 'bei_ng'
supported by any law. He stated the argument 'that.the prayer-'to amend
the plant was made in accordance with Order VI Rule 17 of the Civil
Procedure Code is an afterthought He stated the order to. amend the
plalnt was made by the court in line with the prayer of.thel .counsel for _the
plaintiff. - |

*While responding to the submission by the counsel for the plai.ntiff
which stated the order of the court to allow-amendment of the plaint d|d
not speCIfy the areas to be amended the counsel for the thlrd and fourth-
defendants argued that, the counsel for . the- plamtlff has falled to
understand the mterpretat:on made in the author[ty he has clted rn h|s
submlssron He stated the Court of Appeal in the case of Peter Wegesa
Chacha T|ma51 (supra) condemned the order of the tr|aI court to allow
amendment which stated leave to amend the plaint granted_wlthout

specifying areas of amendment and stated it is'IIIega'_l and ineffectual. )



He sublmitted the Codrt of Ap.peal dld not bless What Yl/tfa's-dcrne by
the counsel for the plaintiff to amend the plalnt in the absence of the clear
: order of the court rather the Court of Appeal observed that the tr:al court
was rn an error to allow amendment wrthout specrfylng areas Wthh such
| amendmeént would have been done. He stated it appears the counsel for
the p__lamtn‘f is challenging the order of the court made on 15th September,
2022 at this particular st_age while this‘ is not__a revislonal or appellate
stage. He ,stated the counsel for the plal'ntlfl; cannot condernn th'e cou'rt
that |t did not spec:fy Wthh areain the plaint were subJect to amendment
. He stated it is as if the counsel for the plalntlff is subJectlng the court to
issue adyerse order to its own order whlch,ln fact it is dtfﬁ_cult because

the court is now functus officio.

_He'went on arguing that the Court’ of ~Appeal did n'ot. lea\re the
impugned - amended plaint |n the case crted herelnabove intact as the
counsel for the plaintiff want. this court to belleve He stated the Court of
Appeal mvoked its reV|S|onal powers provrded under section 4 (2) of the
Appellate Jurisdiction Act Cap 141 R.E 2019 and declared the plalnt
amended beyond the prayer of the counsel for the plalnttff meffectual He
submrtted that, as the amended plalnt ls‘lneffectual. and as the amended

‘plaint re’placed the 'origl_nal ,.'plaint the amend‘ed plaint and th_e"entire' suit



is required to be struck out. Finally, he reitérated his prayer in-chief that

the plaintiff’s suit be struck out with costs. -

-After gwmg due con5|derat|on to the submlssmns-from the counsel
for the partles in relatlon to the prehmlnary objection ralsed 1n the matter
by the counsel for the thlrd and fourth defendants and after gomg through‘
the orlglnal and the amended plalnt the court has found ‘the issue to
determine in this matter is whether the prellmlnary obJectlon ralsed by
the counsel for the third and fourth defendants is mentorlous and deserve

to be upheld or overrul_ed.

The court has found'it is _true as stated‘b'y both. si'des, that, on 15%
Septem'ber 2022 when the matter was comi‘ng‘ for necessary orders th'e
counsel for the p[alntn’f prayed to amend the pIalnt for the purpose of
giving the correct addresses of the' defendants whose summons were
served to the office of advocate Hakme _Pernbe'who -saldsthe_lr of_ﬁce was
representing only the th’ir‘dl‘defendant in-the matter. As the‘_s'tated prayer
Was not obje(':ted, the court granted the same and allowed the co:u"nsel f(jr
the plaintiff to amend the plaint. | |

As- rightly argued by the counsel for the thlrd and fourth defendants

and W|thout be[ng disputed by the counsel for the plamt:ff the prayer by

the counsel for the plaintiff to the court was very clear. that vh‘e sought to



amend the plarnt for the purpose of glvmg the correct addresses of the
defendants who had not been served. For clarlty purpose h|s prayer was
made in the!followrng words. - -

"My ford, maybe we have indicated wrong addresses for the rest

of the defendants hence we pra y to amend odr p/alnt so as to

_show the correct addresses for the defendants Who have not..

been served v
The ‘court granted the prayer of the counsel for’ the plarntn‘rc by
: 'orcierrng that,_ the counsel for _the pI_alntlff is allowed to amend the plalnt.-
To the -under'standin.g of this court a‘_nd as rightly argued b‘y'thé counsel
for the third and fourth defendants, the order given‘ by the court tp the
counsel for .the.plaintiff'was to amend the plaint for _‘the pur.posej -of
showing the correct addresses.for the defendants" who had not been

served so that they can be served and nothing else.

The court has found that a[though the counsel for the plalntlff said
he made- hIS _prayer to amend the plaint under Order VI Rule 17 of the
Civil Procedure Code but as rlghtly stated by the counsel for the thlrd and
fourth defendants, the counsel for the plalntrff dld not cite any Iaw in

- support of -hrs -prayer to ame_nd the pialnt. _However, the court has found

the power of:the court to grant permission for amendment of pleading is



_provided und.er Order VI Rule 17 of the Civil Procedure Code which states
as follows: -
"The c0urt may at any stage of the proceedings allow either _
party to a/ter or amend his p/eadmg in such manner and on such L
terms as may be just, and all such amendments sha// be made

- as may. be necessary for the purpose of determm/ng the rea/

quesbons in contro versy betweern the parnes

The wordlng of the above quoted prowsmn of the law shows c}early
that the court is given dlscretionary power to allow elther party to alter or
amend his pleadmg in such manner and on such term as may be _]USt It
is also making it mandatory that all such amendments shaII be made as
may be necessary for’ the purpose of determlne the real questlon in
controversy between the partles That bemg what is allowed to be done'
_ in relatlon'to alteration or amendment of a pleadmg, the cour_t- has found
“the question to.ask here is whether the a‘mendment_ done' toith'e _plaint
filed in the court by the plaintiff is in acc‘ordance_‘ with what ‘was prayed
and allowed by the court.

The court has found that, although the prayer of the counsel for the
plaintlff was to .amend the‘ plaint to _s‘how thecorrect _addresses_ of the
defendahts who had not been served but he 'went beyond w'h.at. he prayed

and allowed to do in the amended plaint. The court has found as rightly

10 .



argued by the counsel for the third and fourth défe-ndants th'e'-.counsel for
the plalntlff added a new party in the suit’ namely Wia Company lelted
who was not a party in the orlglnal plamt |

The court has: also found the counsel for the;plafntiffs dld major
" amendments in the origfnaf_ pl'afnt by added new f:actsithoh'.were riot in
“.the original'plaint. The stated alterations oan be seeing in. paragraph 7 (D)
to (vii) of the amended plaint which altered.the claims.of'the plaintiff
stated at paragraph 5 of the original pla|nt by addmg cla[ms arlsmg from
allegatlons of fraud Wthh were not pleaded in the orrgmal plaint. He also
~made maJor aIteratlons on what had been pleaded in other paragraphs of
the original plaint mentioned in the subm|55|on of the counsel for the thlrd
“and fourth’ defendants to the extent of maklng the amended plamt to have

25 paragraphs whlle the orlg|nal plaint had only 21 paragraphs

The court has found the couhsel for 'the plaintiff argued the
amendment done to the plalnt is.in llne W|th the order of the court WhiCh
a[Iowed the plamt to be amended without speofymg the parameters of
the amendment to be done in the orrglnal plaint. _Th_e court .has carefully
considered. the st_ated argument and after gofng throughthé decisikon:of
the Court of Appeal made in the case of Peter Wegesa Chacha Tim_as'f

(supra), upon which the counsel for the plaintiff hihged hIS .-a'rgument' it

1



has found that there is nowhere stated where the- order of the court is
‘not specufylng the parameters of the amendment to be made in a
plead_lng, the ~part|es are at_ iiberty to amend.-thelr pleadlngs as ,they_. may

wish.

AIthough t-he court_ is in agreement with the position of the _[aw stated
inthe foregtJing cited case tlhat the order of the court allowi:ng amendment
of pleading should specify the parameters of the amendmen't"to be _rnade
and should not be general but it is the yfew of this court that, where
: amendment of 'a.pleading hae been' aI‘Iowe‘d by_,the court,‘ the barties are
required_.to amend their pleadings basing on what he prayed 'to a_rn,end in
his pleading and basing on what is stated in the order of the 'court.alzlowing

the pleading to be amended.

To go beyond what a party prayed to amend in his plalnt and what
was ordered by the court to the extent of adding-a new party ln the case
.and changmg the facts and cause of action of the suit as it was done in
~the.instant"case on ground that the order al[owing amendrnent of the
plaint did not specify the parameters of the amendment to be effect is to
the vrew of: thIS court not correct and should not be aIIowed by the court
.. The Stated. pview of th_i's'court is _getting;'su'poort from the Caae of Di". |
Fortunatus Lwanyantika Marsha V. Dr. Wiliam Shija & An-other,

12



Misc. Civil Cause No. 15 of 1995,lHC at Mwanza (unreportedj wheré- it
“held infer alié thaf, when an intended amendment seeks 'tb"ir’-utroduée new
oF fresh matters of facts into pléading's, or which seeks ‘t6 create an
inconsistéhcy in the pleadings, s-uc—:h..an intended 'ar_nendmelnt will 'not:be .
- allowed. Héving find the coﬁnsel for the plaintiff has .améﬁded :the' ﬁléiht
-beyond v;fhat'.h'e, sought and (laillo'wec!- by the court to amend |n the or_.i‘gi_nél
plaint the court has come to the -settled viéw that, the cou‘nAser.fo‘r the

plaintiff contravened the rules regarding amendment 6f pleadings.

The rule coﬁtravened by the counsel fo.r f.he 'plainfiff‘ by in'tr'od.uci.n'g
new facts in the case wﬁich go to the extént of changihg th"e céqse,éf |
action is Order VI Rule 17 of the Civil Procedure Code which r'equir;eé
| ameﬁdme.nlf_: ‘of pleadin'gs_ to be for -the purpdsé of deterﬁﬁine‘ the_.r_egl
' quéstion,in controversy betwéen the partiés_. Whi!e being 'ngi.ded by .gll
what I have s_tated hereinabove the court has foun,d' the .brélinﬁinary
objection raised by the counsel for thc_e third and third defendants fhat th_e
| plaintiff's pléint Has beeﬁ ame>nded beyond what was sought and allowe.d'

by the court is meritorious and deserve to be upheld. :

Having found the amended plaint filed in the court by the' plaintiff
was amended ,beyond‘whét}was sought and allowed by the courf,. the

court has found the appropﬁéte order which- ¢an 5e made 'byl"the: court in

13




relation to the stated amended plaint is as rightly suggested by the
counsel for the third and fourth defendants that it should be struck out.
As after striking out the amended plaint there is nothing left in the case
file to hold the case of the plaintiff, then the suit of the plaintiff is marked
struck out for being untenable and the costs to follow the event. It is so

ordered.

Dated at Dar es Salaam this 25" day of May, 2023

3
—

I. Arufani
JUDGE
25/05/2023

Court:
Ruling delivered today 25™ day of May, 2023 in the presence of Mr.

Kasim Matungila, learned advocate holding brief for Capt. Ibrahim Mbiu
Bendera, learned advocate for the plaintiff and in the presence Mr. Bakari
Juma, learned advocates for the third and fourth defendants and also
holding brief for Mr. Tazan Mwaiteleke, learned advocate for the first
defendant. The ruling has been delivered in the absence of the second
and fifth defendants who have not been served. Right of appeal to the

Court of Appeal is fully explained. .

~ ;
Lot

I. Arufani
JUDGE
25/05/2023
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