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IN THE HIGH COURT or= THE UNITED REPUBLIC OF TANZANIA
' © (LAND DIVISION) '

AT DAR ES SALAAM ,
'LAND CASE NO. 326 OF 2022
ELIZABETH THOMAS (o]o 1 1 PL_AINTIFF
: VERSUS o | '
MILTON LUSAJO LAZARO SR ——— )= = T L

Date of last Order: 31/05/2023 .
Date of Ruling: 30/06/2023 .
" 'RULING

" L ARUFANT, J.

This rulmg is for the points of prelrmrnary obJectlons ralsed in this
matter by the defendant that: - s "

(a) The suit which is in respect of /a'nd Is time barred by
virtue of limitation. S
(b) The subject matter of the suft, which is a joint venture, Is
- @ contract as such the suit is time barred by virtue of
limitation. ) | |
While the plalntn‘f is represented in the matter by Advocate Juvenalis
Ngowr from Dentons EALC East Africa Law Chambers and Advocate Mpaya
Kamara from Kamara & Assocuatesl Advocates, the defendant is
represented in the matter - by Advdcate John B" .Tendwa from J. B.
Advocates and Advocate- Bernard Ngatunga from GMK Attorneys By

consent of the counsel for the partres the foregorng pornts of prelrmlnary

objections were argded by way of wr_ltten sujbmrssron.



‘The counsel -for the 'de'fendant (Hon J: B “Tendwa) stated in his
submrssmn in relation to the first pornt of pre[rmlnary obJectlon that, the
surt before the court as stated at paragraph 3 of the pla[nt is in respect of
land. He argued that accordlng to the prowsrons of the Law of Limitation
Act, Cap 89 R.E 2019 (herernafter referred as the LLA), the limitation of
time for a suit for. recovery of land is requ1red to be instituted in court not

later than 12 years from the tlme When the drspute arose.

He stated the‘plaintiff’s claims against _the de’fendant as averred at
paragraph 3 of the plaint includes a declaratory order that, the land
situated at P-lot fhlo. 121 Msasani Area in Dar es Salaam Region
(hereinafter referred as the suit property) is ._‘J'IOintly.owned by the
defendant and the plamtrff He stated further that as averred at
paragraph 5 of the plalnt the plalntlff and the defendant executed a joint
venture agreement (hen’ceforth :,the :agreement) -on 3rd Augu_st, 2002. He
submitted the platntiff is re[ying on the satate.d: agreement to argue the
plaintiff’s cause of action arose on the date of execution of the—agreement

which is 31 August, 2002.

He stated that from when the agreement was executed on 3
August; 2002 to 14th December 2022 when the rnstant surt was filed in
the court it is- beyond the Ilmltatlon of tlme set by [aw WhICh is 12 years

as it was fi led after the elapse of 20 years He crted in hlS submission

“:'2- Foe




section 9 (3) of the LLA-which provides to,r when'accr_ue of a r'ight of action
in cases of perso?hr i'nteresteo.in l__ar_ld' arise's.'Hgg,_ubmittec_l that, as the date
of aSsurance of the joiht vehtu_re toolt.effecton‘ the date of‘its' execution,
the plaihtiff has' co'ntr:avened. secti_on 3 .(1) of' the LLA which states.every
proceeding ihstitut‘edlin court atter the period ofl.limitation orescribed in
the schedule t'o the mentioned‘law sh_all he_ditsrhissed.

He submltted that, sectlon 3 (1) of the LLA read together W|th item
22 at its column 2 of the schedule to the LEA shows the llmltatron of time
to file a surt ln court to recover Iand is twelve years He supported his
subm|55|on wrth the case of Asha Ramadham Hassan & Another V.
Selemani Athumani Swai & Two Others Land Case No 72 of 2019
HC Land Div. at DSM (unreported) where the court dlsmlssed the suit for
contravening the provisions of» item 22 of the ﬁrst-sched:ule to the LLA
read together with section 3.(1) of'-th'-e' LIJ-\ He imp]ored 'the court to
disimiss the suit for contra_v‘enin_o the above cited provisions of the law.

" He argued in 'reI_ation to the'secono lpoint of preliminary objection
that, the subjec't matter in the “S'Ui’t Which is‘a‘.'jolint‘ \rehture' agreernent‘ is
a contract. He submrtted that as the plamtrff is relylng on-the stated
agreement fo prove her case in, respect of recovery of the surt property,
then the suitis ba’rred by lir_nitation of time for matters relating to contract.

He stated paragraph 11 of the pl'ai.nt and ann'ex,u”re ET 02 which is joint
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venture agreement shows 1t was executed on 31 August 2002 He stated

| further that, paragraph 5 of the plamt states the plamtlﬂ’ entered into the

agreement under WhICh they Jomtly agreed to purchase the Suit property

‘ He submltted that as the ]omt venture agreement is a contract the
surt filed in- the court on 14th December 2022 contravened section 3 (1)
and |tem 7 of‘part 1 of the schedule'to the LLA Wthh stlpulates-that suit
founded on contract not otherwrse specmcally prowded for shall be
mstrtuted in court WIthln SiX years He crted in his subm|SS|on the definition
of the term “Joint Venture and: the -term “contract” as. stated in the
Black’s Law chtlonary, .11“" Edltlon and stated that the agreement
entered by the plamtlff and the defendant has the ha!lmark of a contract

WhICh brings in appltcatlon of the Law of Contract Act Cap 345 R E 2019.

- He 'argued that as the' joint venture agreement forms the gist of the
cause of actlon between the plaintiff- and the defendant, the present suit
ought to be filed in the court within six years as stlpulated under section
3 (1) and item 7 of the ﬁrst part;of the schedule to the LLA. He submitted
that, as the suit was in_stitut'ed‘irj; th_e(court on i4“_‘ December, 20.2-2 while
the agr-eeme_nt_ was. executed on ‘,3,“* August_;- 2:00'2'then the suit is time

barred and ought to be dism'fissed_.'wi"th costfs_;-; o



He supported h|s submnssron w1th the case of Abdallah
Anwardossa V. Road- Force L|m:ted &. Another Civil Appeal No. 30
of 2022 HC at DSM (unreported) where the court quashed the Jower court
deC|SIon after fi nding the su1t had contravened item 7 of part I of the
schedule to the LLA I-Ie also referred the court to the case of KIShOI‘I.
Kalldas Pabarl t/a ngh Land Motorsa\l' Mboz: Dlstrlct Council,
Civil Appeal No. 21 of 2019 HC at Mbeya (unreported) where the issue of
limitation of time in relatlon to contract was dlscussed at length and the
court dismissed the suit which had ,co‘ntravened itern 7 of Part T of the
sch-"edule to the LLA. He relied on the abo_\fe-subn1ission and authorities to
implore the court to. dismiss the-plaintiff's suit with costs. |

. In reply the counsel f'or- the plaintil’ff state'd' in their su'brnission that,
the points of‘ preliminary objections T'rais'ed- by' the derendant are
misconceived and baseless They stated |n relatlon to the first ponnt of
prellmlnary obJectlon that the . counsel for . the defendant has not
specifically shOw when the caus’e of action in the instant s_uit arose SO as
to do the computation of time to establish whether or_ not the matter is
time barred. They stated that,,while they 'do;_not dispute‘ that the
agreement was eXecuted on 3’drAugust: 20.02. as pleaded in paragraph 5
and 11. of the’ plalnt but submltted the plamtlff’s right of action d|d not
arise on the date of executing the stated agreement : .‘ L



They cited in thelr submlssmn sectlon 5 of the LLA WhICh states the
right of action in respect of any proceedlngs shal] accrue on the date‘on
which the cause of actlon arrses They stated rt should be noted that, the
nght of actron does not necessarlly- accrue on the date on Wthh the
contract is 5|gned They stated there are factors which must be fulfilled
for the rlght of action to accrue, They argued that submltt[ng the cause
of -action in the .present suit arose on the date of executlon of the
agreement suggests the breach of the agreement occUr,red on the date of
signing of the agreement. o

It was their smeiss:io‘n. that s a.matter of'eyidence yvhich' makes the
preliminary objection to jbase not on pureipoint' of law. The counsel for
the plaintiff smeitted theﬂcau:sei of action aros'e_" on 174 January, 2016 as
expressly 'pleaded‘in paragraph ?9 ot the plaint_-which states it is the date
whe‘n the plaintiff became awaré that the detendant had fraudulently
transferred the suit property to htmself in exc[us10n of the' plalntn‘f They
stated that, there IS No any other statement in the plalntrff’s plalnt showing
when the cause of actlon_accrue‘d other than parag_raph 29 of the plalnt.

They’arg!ue_d-‘ that, in ';c'as:e 'the défe_ndant c0ntends ‘or suggests
another'date for t-he arose of ca'use o.f action other than the one pleaded
in paragraph 29 of the plaint lt wr[l Iead mto rlval factual posrtlon WhICh

will require proof and determlnatlon as to when the cause of actlon arose.
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They stated that wrll cause the purported ob]ectron to Iack essential
attrrbutes of belng. prehmlnary obJectlon stated |n the case of Muklsa
BISCUIt Manufdcturmg Company lertec! y West End Dlstrlbutors
L|m|ted [1969] EA 696 WhiCh states how and under what c1rcumstances

a pornt of prehmrnary ob]ectron may be rarsed

It was further argued by the counsel for the plarntlff that the facts
of the present surt as stated at paragraphs 3 5 and 29 of the plalnt alleges
the commrssmn of fraud where by the plarntrff avers. the defendant
transferred ownershlp of the surt property to hrmself through fraudulent
means. He submrtted that sectlon 26 (a) and (b) of the LLA expressly
provrdes that the rlght of actron ina proceedlng based on fraud begln to
fun from when the plarntrff dlscovered the fraud or mrstake He stated the
defendant never dlsc[osed to the plamtrff that he had transferred the suit

property to hlmself contrary to therr agreement

Theystated the defendant contrnued to make the plarntiff is’ the co-
owner of the suit property and contrnue to srgn Iease agreement in respect
of the suit’ property untll when she dlscovered the stated fraudulent
transfer They referred the court Lo the case of Msae Investment Co.
Ltd V. Exim Bank Tanzanla Ltd C:vrl Case No 191 of 2021 HC at DSM
(unreported) where rt was stated cause of actlon in. the cases of fraud and

mlstake arose: when the plalntlff dlscovers such fraud or mlstake They
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stated that as the plainti‘ff ha's 'a—ver:red in paragraph 29 of the -plafnt that
she dlscovered the fraud on 17th January, 2016 and the subJect matter is
a Iand drspute then as provrded under item 22 of Part i of the schedule
to the LLA the suit whrch was flled |n the court on 14" December 2022 is

weII Wlthln the perlod of Ilmitatlon

They further submltted that sectlon 9 (3) of the LLA C|ted by the
counsel for the defendant as a prowswn of the ]aw provrdlng for I|m|tatron
of time for a surt of thIS nature is not appllcab[e to thls partlcular case.
They stated ln any event that does not change the pOSItlon that the rlght
to sue in case mvolvmg fraud- starts to run ‘from when the fraud is
diSt:oyered. They suomitted tha;t,"- _s'ecti'on ,.3:("1,) of _the LLA is applicable
only, when a matter is filed in :cour't'L out 'of-_ the Ii'mitatio‘n' period.-They
submitted‘further- that,'as the cause o_f action,- arose_ on 17t january, 2016
which is well withinlthe period .of'tvye!v_e ye-arst the first. fimb of the
preliminary obj_ection should be di‘sm_fssed...' = |

' The counsel.for the -plaihtiff argu;ed in ‘relation to the second _li'mb‘ of
the .prel.ir‘ninary o‘bjet:tion thiat, the iSsue is what is the subject matter of
the joint venturé" agreement -entered by the. partfes.- They' argued
paragraph-S of‘thef p[ai'nt states the a'gree'ment was for the joint jpurchase
of the suit property They further argued that paragraph 11 of the plamt

states the agreement was to prowde for contnbutlon and extent of the



parties rrght in. the surt property They submltted it is not possrble to
dlstlngwsh the agreement creatmg nghts of ownershlp of Iand from the

land. ..

. Théy s:tated.that- from-the' pleaded facts the 'su‘bject matter-of the
]omt venture agreement is rnterest in Iand They argued that under that
crrcumstances the matter before the court rs a Iand matter and the cause
of action |nvolves fraudulent transfer of the surt property to the defendant
h[mself contrary to the Jornt -venture agree‘ment. .They submitted the
cause of action ardse when the platntrff became aware of the fraud and
therefore the matter was flled in the court wrthln the time. They concluded
their submission by stating .t__h_e prelrmgnary Iob]ectron_rarsed by the coun‘sel
for the defendant has no merit .an'd‘ p'rayed the"coLlrt to dlsmlss the same
with costs. . o | -

In their reJomder the’ counsel for the‘ defendant relterated thelr
submlssron in chref and stressed that the cause.of action’ arose on. 17th
January, 2016 when the agreement was executed They stated it was the
duty of the plamtrff to make follow up of her right after S|gnlng the |
agreement They argued that as - the plamtlff’s clalm is basmg on
fraudulent transfer of the suit property to the name of the defendant the

plalntlff was requrred to join the orlgmal owner of the suit property who



was Air Tanzania Corporatlon and the Reglstrar of Tltles who transferred

the su1t land mto the name of the defendant |

As for the argument that the prelrmlnary“objectlon is not based on
pure pornt of law, they stated the issue of I|m1tat|on is a matter of Iaw
They submltted the case -of Muklsa BISLuIt Manufacturlng Co. Ltd
(supra) is not apphcabie in the present case They argued that the
defendant has averred in his wrltten statement of defence that he is the
sole owner of the [and in dlspute and there has never been a Jomt account
by the plalntlff and the defendant. At the end they malntalned thelr prayer

that the plamtlff’s suit be dtsm|ssed with costs.

After pamstaklngly consrdered the rival submlssmns from the
counsel for the parties in relatlon to the pomts of prehmlnary obJectlon
ralsed in the matter by-the defendant the court has found the tssue “for
determlnation in. thls matter is whether the pomts of prellmlnary obJectlon
ralsed by the-de‘fendant deserve to be s‘ustalned In determlne the stated
issue I will start with the flrst point of prellmmary obJectlon which states
the su1t WhICh Is in reSpect of Iand it is time barred Thereafter T will
proceed wrth‘ the second issue W_hI‘Ch states as the sult :s.arlsmg from Jolnt
venture agreerﬁent then itis arfsfn’g from a contract which by virtu.e of the

LLA'is time barred.
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. Startlng wrth the f rst pornt of prelrmlnary obJectron the court has
found as. rightly algued by the counsel for the partles paragraphs 3 31
read together wrth the relief cIause founded on the plalnt shows the
plalntrff s cause of actron is- based on land as-one of her clalms of the
,plalntlff IS to be declared IS a. rlghtful ]omt and co- owner of the suit
property with- the defendant That bemg the f‘ause of actlon for the
plalntlffs clalms the court has found the: llmltatlon of time for clalm of
that; nature is governed by ltem 22 of:part I of .the schedule to the LLA
WhICh requrres claam of land to be lnstrtuted rn court W|th|n twelve years
from when the cause of actlonarose .

The stated posnzlon of the Iaw has been.observed by our courts in
varlous -cases mcludmg the case 'of At‘ha Ramadhanr Hassan.&
Another (supra) cited in the submssron of the counsel for the defendant.
Another case where period of Ilmltation for ; mstrtutlng in court a suit
relating to land was consrdered i Bare!aa Karanglrangn V Asterla
Nyalwambwa [2019] TLR. 142 where the Court of Appeal held lnter al[a
that |tem 22 of Part I of the schedule to thc LLA prescnbes the twelve
years l[mrtatlon perlod wuthln Wthh to 1nst|tute an actlon rn court to- clalm
back the land. The questron to ask here is from when the. stated penod of
twelve years is requrred to start running. | !

The coﬂu__rt has found _the counsel fo'r .-the defend‘ant": arc'j_u'es the

) ) ;'
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provision of the Ia:w-providing for when right of at:tion in cases of person
with interest'in Iand arises'is' se'otion 9 (3) of:the LLA. ;After going through
the stated prowsnon of the Iaw the colirt’ has found as nght!y argued by

¥

the counsel for the plarntrft the stated provrsnon of the Iaw is not applicable
in the present swt The court has come, to th.e stated ﬁndmg after seeing
part of the stated pi ovrsron of the Iaw whlch would have been said is
relevant to the plalntttf's suit |s provrdrng for ltmltatlon of tlme for a person
who has been assured he is in possessron of the land and there is no
other person who has been in possessron of the stated Iand by V|rtue of
the assurance. It states the -p_enod of Ilmltat[on- of time is.deemed to have .
accrued on the_date when the assurance -_to.ol_<.' eﬁ‘ec—t. |

The court has a'i:so ‘co:r'ne-to'foregot:ng:'.ti‘nding a'tt-er"-fai'ling to see
anywhere in the plalnt filed 1n this court. by the plamtn’f stated the plalnt|ff
has ever been assured the surt property is in her possessron and it has
not been in possession of any. other person by virtue 'of assurance or
otherwrse than the joint venture agreement she averred to have entered
with the defendant to possess the surt property Jomtly To the contrary
the court has found the approprlate provr5|on .of the law WhICh provides
for when the. cause of actlon of the clalm of the nature of the clalms of_
the plalntlff accrued is sectron 5 of the 'LLA whlch states-.as follows: -

"5 tfbject to the provisions of this Act the r?rght of action /n respect‘ o
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of any proceedrng, sha// accrue on the date on wh/ch the cause
" of action arises,” |

That belng the date on whlrch the p[amtrff’s cause of actron is
requrred to be counted it has begun to run the court has found the crucralf
questron to ask here is. when the plalntiff cause of actron in the' ma‘tter
at hand arose. The court has fo'und wh:le the counsel for the defendant
submlts the cause of actron arose on 3rd August 2002 when the Jomt
venture agreement was executed by the partres the, counsel for the
plalntrff submits the cause of actlon arose.on 17”‘ January, 2016 when the
plaintiff beca‘me; aware the defen_d,ant _had‘ Jfraudulently transferred
oWnership of the suit land toihimse[f.:- |

| The court has‘found ‘that,_,as__the claim of the plai‘nt-in" as stated at
paragraph 29 of t'h‘e plaint _is based on fraud -the .court.-ins ;requir"ed-to see
wh'e_n.,t:he cause of"ac'tion'based on'_fraUd |islrequtred to .start running. The
court has found as rightly.' argued by'.the coU'nseI for the p]aintiff..sectio‘n
26 (a)_-a'nd (b) of the LLA states clear when th'e: ca‘use‘o_f a:ctio_n" _t')ased'on
fraud 'begtns' to run. The cited provision of -th'e _I:_aw states;as toI10ws: -

"Where in the Case of :any proceeding for which a period ‘'of -

limitation is prescribed- B
(a) the proceedmg is basea’ on the fraud of the party
’agamst whom the praceedmg is prosecuted or of his

- agent, or of any person through Whom such party or agent K

c/a/ms
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(b) the nght of acrfon /5 concee/ed b v the fraud of an y such
person as eforesafd or . S e '
(C) the proceedrng is for re//ef ﬁrom the consequences of a'
mistake, o " R h |
" -the period of Irmitation ‘shall ‘noi' bejin- to ,—a}{ untif the
‘_plamtlff has disco vered the fraud or the m/stake or cou/d ‘
. with reasonable df//gence have discovered. ”[Emphasrs added]

.-From the wordlng of the foregomg quoted provrsnon of the law and
-specn‘“ ca[ly the bolded parts it [s crystal clear that when a proceedmg is
based on a fraud alleged to have been commltted by the party agamst
whom the proceedlng is belng prosecuted the perlod of Iimltatlon beglns
to run from the date when the plalntltf dlscovers the fraud The stated
wevy of this court is getting. support from the case of Idrisa Ramadham
Mbondera V. Allan Mbaruku & Another C1v1I Appeal No. 176 of 2020
.(unreported) where the Court of Appeal held mter alla that:

P in any c/a/m for recovery of land, the 12-year /fm/tatfon
period prescnbed under: item 22 of pan‘ I of the safd Adt, starrs
running aga/nst the c/afmant When he gets know/edge of the .

- --dISPOSIfIOH of the ownershrp
The court has been of the view that, even if it wiII.b'e a'cceptéd ‘th:e
perlod of Ilmltatlon of tfme for the plalntlff's cla:m is governed by sectlon
9 (3) of the LLA then the’ hmrtatlon of tlme for the plalntlff’s cause of
actlon for the claim of recovery of Iand is supposed to‘ start countlng from

17" January, 2016 when she becanje'assured that the defendant had
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'registered- the suit property'into'his own' name”With ‘vexclusion of the
-p]arntrff and not when the Jornt venture agreement was srgned As the'
pIarntiff has aver red at paragraph 29 of the plamt that lt s on 17th January,
2016 when she dlscovered or became assured the defendant had
fraudulently transferred the Lurt pr operty to hrmseif wrth exclusron of the
plamtiff the perlod of hmrtatron for the plamtrff’s surt is” supposed to start
_being counted from when she became aware or assured of the aIIeged‘
'fraudulent act of the defendant wh:ch is on 17% January, 2016.

The court has consrdered the argument by .the counsel for -the
defendant that the p[alntlff’s cause of actron is. supposed to be taken it
accrued on 3rd August 2002 when the partres executed the ]omt venture
agreement but farled to see any merrt in the stated argument The court
has come to the stated f nding after seelng that as rlghtly argued by the
counsel for the p[alntlff 1t erI be rrdlculous to say or thlnk the plarntlff
cause of actlon wou]d have arisen on the date of executron of the joint
venture agreement whlle .there isnothrng -pleaded in the plalntrff’s plamt
showrng the plamtiff would have drscovered the defendants fraudulent
act in the ]ornt venture agreement entered by them |

~The court has consrdered another argument by the counsel for. the
defendant that the plalntlff had a duty to make fo[low up of her rrght from

when she executed the )omt venture agreement to the end but find the



issue as'to whether the pl'aintif.f was 'mal{ing follow up 'of':"hers right‘or not
'|s an rssue whtch cannot be determlned wrthout requrrrng evrdence from
the partles If determ[natlon of the stated rssue requlres evrdence from
A_lthe partles to determrne the same |t rs obvrous that as held |n the case
of Mukisa Blscmt Manuta-eturmg C Ltd (supra) lt cannot be sard the
hﬂrst pornt of prellmrnary ob]ectron satrsf es the quallr" catlon of bemg ralsed
‘and determlnecl as a pomt of prelrmmary ob]ectlon

Therefore the court has come to the settled vrew that the plarntrﬁ" .
cause of actron |n the matter at hand arose on 17th January, 2016 when-
she drscovered the. fraudulent act of the defendant of transferrrng
ownershrp of -the suit property to hrmself |n exclus,ron of the-'plarntrﬁc and
Enot on 3rd August 2002 when the Jomt venture agreement Was executed _
After been satlsf led the perrod of llmrtatlon of trme for lnst|tut|ng in court-
a clarm for recovery of land is twelve years from when the cause of actlon
arose, the court has found from when the plarntrff alleged to have
dtscovered the defendant had fraudulently transferred the ownershrp of
the suit property‘ to himself to when the present suit was filed in the court
‘|t is about six years and some months Wthh had passed |

‘The stated flndmg moves the court to come to the settled ﬂndrng
that as rrghtly submrtted by the counsel. for the plalntrff the f|rst pornt of

prelrmlnary ob]ectlon ralsed by the defendant that the plarntn‘fs surt is



time barr'ed'ls mls'(:on‘celved and b'asele'.ss' as tl:l'e suit was filed in the court
well within the perlod of twelve years prescrlbed by the Iaw for the. clalm
of recovery of land | | : | |
Commg to the second pomt of prellmmary obJectron ‘the' court has
found lt states that as the subJect matter in the present SUIt is based on.
a joint venture agreement then lt isa contract Wthh |ts perlod of I|m|tatlon
of time for belng filed |n court as prov;ded under [tem 7 of Part I of the
'schedule to the LLA is six years The court has found it 1s true that the
basis for the plamtrff’s allegatlon that she was: ln Jomt ownershrp of the
surt property with the defendant is a Jomt venture agreement she averred
she --executed‘ with -the defendant -To the- view of this court that is a
contract which 1ts perlod of llmltatlon for belng mstrtuted |n court is
governed by the above stated plowsron of the law |
That belng the posrtlon- of the matter- the court has been of the view
that as it has already found the cause of actlon in the present surt accrued
on 17“‘ January, 2016 when the plalntlff stated to have become aware of
the fraudulent act of the defendant then it. would have been sald the'
plamtrff s suit basing on the allegatlon of breach of .the stated joint venture
agreement was suppOscd to be flled in the court wrth[n SiX years from'
When the plalntlff became aware of the alleged breach of thelr agreement

If.it. will be counted from 17t January.; 2016 to 14t December, 202_2 when
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the present suit was filed rn the court it WIH be found the suit was filed in
the court beyond SiX years as the ‘-‘Ult ought to be flled ir court not later
than 16 January, 2022 . :

However the ‘court has found that as correctly. argued by the_
counse] for the plamtrff the stated ]ornt venture agreement was to provide
for- the Jornt purchase of the surt propercy by the plarntlff and the
defendant and the exr:ent of~ the contrl_butron and rrghts of the partles in
the ,su_it' premises. That being the position" of the matter the court has
found that the subject matter of the 'parties’ agreement is interest on ]and
which its perlod of Ilmrtatlon for belng fi Ied in the court is twelve years |
To the view of this court the stated agreement cannot be separated from
the fand matter averred in the plal_nt and‘say the suit is time barred.

Even if it will be said the Stated Causes of action-\vould h'ave been
separated but the court has found it is averr cd at paragraph 29 and 30 of
the ‘plaint that after the plamtlff became aware of the alleged fraud she

frled in the court a suit whlch was reglstered as Land Case No 62 of 2016

-which was weII wrthln Six years for the surt relatlng to contract was

supposed to be ﬁled in the court, The stated case was. thhdrawn from
the court on 7t.h,,-Nove_mber, 2022 v_vrth'lleave"to ,refrle'the \\_same within
thirty days-from 14" November, '202__2;énd the.-pr_esent sui‘t'vv'as fi’led in th”e
court 14t Det_:ember,.: 2(?)22._ which was v_vell vvi,th'in the time given by 'th‘e;
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'court. That _ﬂb':eing" the '.posi_t'ion‘ of the matter_the court, hais failed to see
how it can be said th‘eﬂ present suit is time barred. :

- The‘co'urt 'has' found -the'counsei -Jfolr the'de'fenda:nt'haye«rai'sed in
thelr reJomder the issue of nonv-Jornder of the Air Tanzanla Corporatron
.who was the vendor of the surt property to the partres in the matter and
the Reglstrar of Ttles who.is alleged has transferred the su1t property to
the defendant in the present matter The court has found th|s [s a new
p0|nt which was nelther ralsed in the notice of prellmrnary ob]ectlon rarsed:
by the defendant nor argued in h|s subnnssron in chief, To the view of this
court rarsrng of the stated new pomt of prellmlnary obJectron in the
-reJomder submnssmn is lmproper and the court cannot entertain and
determlne the same |n thls rulrng because the plalntlff has not been.
accorded chance of respondmg to the same. |

Basmg on the foregomg stated reasons the court has found both
points of prelrmlnary obJect|on ra[sed in the present suit by the defendant ._
are mlsconce_[ved--and baseless as the plamtrff’s SL_J[t hasn_ot;wolated _any
provision of.the =law :-of Limitatfon Act cnted ‘in the submission‘- of her
counsel Consequently, the prellmmary objectrons are hereby overru[ed
for belng dev0|d of merlt and the costs to foilow the event The conduct '
of the matter to proceed on merlt Iti |s S0 ordered | |

Dated at Dar es Salaam this 30 day ofJune 2023



~\ L. Arufani

JUDGE
30/06/2023
Court:

Ruling delivered today 30" day of June, 2023 in the presence of
Ms. Saudia Kabora, learned counsel for the plaintiff and in the presence
of Mr. John B. Tendwa, learned advocate for the defendant. Right of

appeal to the Court of Appeal is fully explained.
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JUDGE
30/06/2023
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