I. ARUFANIL, J | . |

| IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(LAND DIVISION)

¥ AT DAR k:S SALAAM

LAND CASE NO 119 OF 2021

HALIMA DAUDI . PLAINTIFF

VERSUS
KILALA MUSA PEYU ..... ............. IST DEFENDANT'
YUSUPH OMARY MSUMARI ............ 2ND DEFENDANT .

Date of last Order 06/07/2023
Date of Judgment: I 7/07/2023 L

'JUDGMENT ,

~ The gist of the-é‘claims*Qf the plaintiff against the defendants is for -

'among other things, a decfaration 'that‘the \Ioan-'transact"ien entered

between the defendants and executed on, 1 September 2009 is illegal,
that the[r matnmonlal house Iocated on. Plot No 15, Block “C” Mbe2| Area
within Klnondonl Munlmpahty |n Dar es Salaam Reglon WIth Certlf cate of
Tltle No. 48873 (herelnafter referred as the suit property) 1s not liable for
attachment and costs of the swt

 Thea Il_'egationhy the'plaintiff ae averr'ed i'_ni'tﬁef:pjlaint‘is to the effect

th'at-,- the plaintiff and the‘secon_d" defe'ndant vyeré‘wife and husband

respectively and they co.ntra‘t_:ted their marriage on 14 Feera‘ry, 1986.



She avers that, durlng subsrstence of thelr marnage they- succeeded to
acquire the surt property whrch they were usmg as thelr matrimonial
property. She stated on 20th May, 2020 she was surpnsed to have found
a warrant of attachment from the Resident Magistrate's Court of Dar es
Salaam at Kisutu (henceforth ‘F'{M’S Cou'rt) aff %ed on their rn'atrimonial
property requmng the second defendant to pay Tshs 6, 120 000/ w1th|n
14 days and fallure of WhICh the swt property would have been sold to
realize the stated sum of money. | o
It is averred _further~ bythe plaintiff that the stated warrant of |
attachment was for_ executi__on of a dec-ree of the Rl\l’é Cou.rtissued against
the "second_defend‘ant in Civil Case ANo.".1'28 of 2012. The plaintiff alleged
the.defendant‘s entered into a fra‘udulently loan"transaction which was not
d|sclosed to her and the second defendant clandestmely mortgaged their-
matrimonlal property to secure the huge amount of Tshs 7 000,000/=
| from the first defendant. The plaint|ff stated to have challenged the stated
sale of _thelr matrlmomal property by fi Iing obJect:on proceedings at the
RM’S Court_wlthout' s.uccess...'fheré__after. sh_e: came_hto’-this court with the -

present suit.

The defen‘dants filed in the court th‘ei:r written statement of defence
whereby while the ﬁrst_defendahtfdisputed_the claims of the plaintif'__f and

pra"‘y"ed the plaintiff's suit be dismissed: with costs, the second defendant



dlspute nothrng |n the facts averred in the plaint of the p[alntlff Before
hearlng of the matter the court was mformed the second defendant had

passed. on.

" As there is nobody appeared |n the court to pray to represent the
deceased rn the matter as’ hrs Iegal representatrve the plaintiff's c[arm
agalnst the second defendant was declared |t has abated pursuant to
Order XXII Rule 4 (3) of the Crvrl Procedure Code Cap 33 R.E 2019,
Thereafter the court proceeded wrth heanng of the matter against the
fi rst defendant. The issues framed for determmatron in. the matter are as
follows -

1 Whether the uit property is a matrimonial ptoPerty
- 2. Whettier the suit prdpertj? was pledged as a collateral . -
for the Joan advanced to the second defendant by the _
" first defendant _
'3, If the answer isin aﬁ‘/rmat/ve whether the consent of.
the plaintiff was obtained or, there was a fraud |
comm/tted by the defendant in mortgaglng the suit

propeity as a co//atera/ for the Joan. N
4 To what re//efs are the partles ent/t/ed

In a bid to prove her clarm the :plar_ntlff ,testif_ied as PW1 and called
one witnessrnamely Adam Yusuph Msumarfi who testified as PWZ and
tendered three documentary exhlblts On hrs srde the ﬁrst defendant

testlf ed h|mself as DW1 and no exhrblt was admltted m the case from his



side' PW1 told the court that, she Was .the'wi'fe of the second defendant
and thelr certlf cate of marrlage was admltted in the case as exhibit P1
She said she marned the second defendant on 14“‘ February, 1986 and in
the year 1995 they constructed the su1t property She tendered to the
court the certlf cate of t1|e of the su1t property and 1t was admltted in the

case as exhlbrt P2

She said after building the’ir house- they continued with their life until
when'the Court Broker namely Hllary Sande ngate t/a Noel Estate Co Ltd
went to aff ixa notice of auctron thelr house on the ground that the second,
defendant. had farled to repay the Ioan advanced to h[m by the first
defendant The copy of the notlce to settle the decretal amount ' in
executlon of the decree of the court: was admrtted ln the case as exhibit
P3. PW1 saidi fo have become aWar‘e_of the deb‘t ._of the‘second defendant
after the Court Broker when to affix the'notice.‘.,on their house..

She said after see'ing'-the .stated"notice’_.sheffOund a ]avyyer _and ﬁled-
an objection proceeding 'at't'he_ RMs Court. She.said"afte-"r the objection
proceeding faifedto succ_eed, she came to this court wit'h' the present case.
She prayed the»'cc'>urt fo grant the' reliefs" praye'd in the plaint When she
Was Cross examlned by the fi rst defendant she denled to have done anyﬁ
'bu5|ness with. hlm and denled to know |f the second defendant took Tshs. |

7,000,000/: from ‘her for ‘th‘e-, purpose of _r_epalrlng thelr_-_motor vehicle.



She said her husba'nd has never -b‘oucjht a.ny moto'r_ veh_icll'e.:or. own any
motor vehide._ - - | |

Adam Yusuph Msumari (PW2) sa:d the p]alntlff IS h|s mother He
sald to have seen people gomg to thelr home and sald they were commg.
from the RM’S Court He sard hrs mother sard she don’t know the sald
people and went to ’che RM’S Court to complam and she was told her
complaint had been dlsmlssed He sald aII members of thelr famlly ]IVGS‘
in the house in drspute and _they ‘don’t have,any other alternatlve h_ous;‘e
to live. | L o

He said. he hlad never talked to his father about the claims of the
fi rst defendant He said. he saw the first defendant at the RM’S Court while
in a company of the people went to therr home When he was Cross
exammed by the: F rst defendant he agreed to have worked at Airtel
.Company but demed to have promlsed to pay hrs debt after gettlng hlS
money from Alrtel Company He said to have seen the F rst defendant

gomg to therr home wrth a whlte motor vehlcle He satd hlS parents had

many ‘motor vehlcles.

The fi rst defendant who tes'uF ed as’ DWl toId the court he started
knowmg the plamtlff when she was working at Wazo HI|| Cement Industry

as he used to do busmess of t_ransport‘atlon‘of cement at Wazo Hill Cement



Industry area He sard there was a perlod the plarntrff was termlnated

from her employment He sa|d as a Way of f ndrng her means: of Irfe the
plamtrff used to go at her former place of work to do busrness of fi ndlng
customers who were 1n need of cement He sard af'ter the plamtlff get the
.order of cement -from the people they want -cement -she used to apply for
the cement from her fellow employees DW1 sa|d PWl used hrm to
transport the cement to her customers on payment of h|s costs of

transportatlon.

‘He sald 1n 2007 or 2008 when the world cup was. belng played at
South’ Afnca there was a scarcrty of cement at the mdustry as most of
the, cement ‘was* bemg transported to South Afnca He sald they took
cement W|th PWl to varlous customers who were payrng the money to
the plamttff He said there -wasa *day th'e plalntr.ffi went wH:‘h'money of-'on'e.
customer to her home and when they met m the next day PW1 told hlm'

the second defendant had taken the money from her and ‘went to

Germany to follow the spare parts of thelr motor vehrcle

| DW1 sald he started maklng follow up of the stated money fromi
PW1 and that caused hrm to know the home of PW1 He sa|d whenever
he went to follow the sald money, PW1 used to te!l hrm the second-l
defendant had not yet come back and sometlmes she used to change herl

stOry.;.He.sald' there I_S a day. PW1 'told hlm whenever she saw hirm, she
! ' 6 o '



was feellng upset DW1 sard there was a person told hlm the second
defendant was an accountant at thelr Mosque and adVIsed hrm to take h|s
matter there for settlement He sald after taklng hrs complalnt to the.

Mosque the Imam of the Mosque told the second defendant to pay hrs .

money

’ He sard the second defendant sald he took onIy Tshs 7 000 000/—‘
from PW1 He sald the second defendant sald he used Tshs 5 000 ,000/=
to buy spare. parts for hIS motor vehlcle and he used the other money to
'pay school fees for hlS chlldren and promlsed to pay the stated amount
of money DW1 sald to have gone to one Salma who was worklng ‘at Wazo
H|II Cement Industry who PW1 was saylng she was her aunt He said
Salma .sard she knows only Tshs 3 750 000/- Wthh was glven to
Mwa]uma Sheklmwen and Salma pa:d hlm Tshs 1 250 OOO/H- He sald
Salma promlsed to pay the balance after bemg pald by MwaJuma'

Sheklmwerl but to date he has never been pard the sard money

' He 'said'when'he was maklng fOIlow up of thé Tshs. ‘-.7’ 000 000/=“
the second defendant promlsed to pay hlm he was told by the second
defendant that he would have pa|d hlm hrs money after hls motor vehlcle;
Wthh was, on tour returned He sard later ‘on PW1 and the second"

defendant told him they were sellrng therr motor vehlcle SO that they can



pay‘him his moneyuand PW1 told :him she would haye- pa-i'd_-"'hir'n Tshs.
10,000-,060/ =.a.s‘.she had worn her case at Wazo Hill Cement'Ind_ustw._ |

. | 'He said theipljai‘n:tiff-‘and her' husband""w'did not_-pay'the rno_n,ey.and
caused hi'm-to borrow th'e "mone’y from the.ban'k to pay ‘the—. d‘e‘bt and that
debt caused hIS house and hlS motor vehlcle to be sold to repay the loan
DW1 sald to have gone to hlS Iawyer and after PW1 being cal[ed to his
lawyer she promrsed to pay the debt but she drdnt fulf I her promise He
said after seelng the plarntlff and her husband were avordlng him, he
deC|ded to take the matter to the RM'S Court where he mstrtuted Crvrl

Case No. 128 of 2012 agalnst the second defendant

He- said after wining the case he filed Miscelianeous Application No.
55 of 2019 in the RM’S Court to enforce the decree for payment of his
money He sald that thereafter the second defendant went to hlm W|th
,the counsel for the p[alntlff and .prayed htm to agree to settle the matter
out of the court He sald the second defendant sard he wou[d have pard
him Tshs 6,120 000/ and prom:sed to pay the same by lnstalment of
Tshs 1,000 000/— and the plalntrff satd she would have pald him Tshs'

512 ,000/=.

He sald after seesng the plalntlff and the second defendant have

farled to pay h|s debt as they promlsed he returned to the RM'S Court"



which ordered _the‘plai_ntif,f’s'-rn'_at__rim,oniai propel'ty be soId .'t'o;'s_ettle the
decree of the ‘cou"rt He ‘said a’tt'er the "matrimoni'a_ljproperty being attached
"the plalntlff sued hrm together wrth the second defendant and Hillary
Sunday Lrgate t/a Noel Estate Company erlted who is the court broker-
but the case was dlsmrssed | '

: ‘-He sard‘ after the plaintiff’s s'urit being dism“ts—se’d-' the RM’S ccurt
|ssued a notlce of attachment of. the matrlmonral property and the notice
was affixed on thelr matrlmonlal property He sard thereafter the plalntlff.
F Ied the present surt in th[s court agalnst hlm and the second defendant.
He prayed the plarntlff’s surt be dlsmlssed as the plalntlff is the one took
his money and gave the, same to the second defendant. | |

- _' He .said:.the‘ :Tmo‘ney ta'ken': by the plamtlffwas used in her family to
pay the‘!s,chool fees of .their"chitdren and teft his-'rchild:ren.suffe.rind and
without going. to school. He said his' house andhis motor yehicle were
sold to repay the debt and caused him to return to the wllage where he

is hvmg a very dn"FcuIt hfe

: When he was cross exammed by the counsel for the plamtlff he'
sald he f Ied the case at the RM’S Court agalnst the second defendant to
claim for Tshs 7 000 000/ he prom[sed to pay hlm He sald he has never

ﬁled any case in court agalnst the plalntiff He sald he dldnt know the



second defendant but he cam'e to know him'throughr the piai-nttff' He
denied to have ient any money to the second defendant and said his debt'

arose from the busmess of cement he was dorng wrth PW 1. - a

That |s the evrdence rece[ved by the court from both srdes .and before"
venturmg lnto the rssues framed f or determmatron m thts matter the court
has found proper to state at thIS Juncture that our Iaw and specrﬁcally
section 110 of the Evrdence Act Cap 6 R E 2019 states clearly that
whoever desrres any court to give ]udgment as to any Iega[ rlght or Ilabllm/
dependent on the existence of - facts Wthh he asserts must prove that‘
those facts exrst The standard of provmg exrstence of the stated facts as
prowded under Section’ 3 (2) (b) of the forgomg crted Iaw is on

preponderance of -.probablhty.

‘ Whlle belng gurded by the stated posMon of the law the court has‘
found proper to start wrth the f rst issue whlch asks whether the suit
'property is a matnmonlal property. .._The.court has -found _th_e' term;
matrimonial property has ‘been def ne'd-in number of cases G)'ne; of .them_
is the case of Natlonal Bank of Commerce lelted V. Nurban'
Abdalla Mulla, C:vrl Appea[ No 283 of 2017 CAT at DSM (unreported)
where the Court of Appeal stated that - o |

L “Matrjmor?ia/ property ha_s a ;f;imi/ar. mean/ngto what rs :

. referred as a.matrimonial” asset and.-it. includes a
' ' 10 2 o



matr/monra/ home or homes and a// other rea/ and
persona/ property acqurred by errher or both spouses '

before or durrng the/r marrrage
- The meanlng of the term matnmonral property s also enuncrated in
the case of Habiba Ahmad Nanguluta & 2 Others V Hassanl Ausi
Mchopa (Admlnrstrator of the Estate of the Iate Hassan Nalmo), Civil
Appeal No 10 of 2022 where the Court of Appeal had thlS to say - |
~ "The posrtron in Indra Whl(.‘h we. took rnsp/ratron :
. from s qurte similar to that in our jurrsdrchon when
it. . come to the rnterpretatron of the phrase -
- 'Matrrmonra/ asset’ whrch in our vrew was srmr/ar to |
the phrase ‘famr/y asset used in Ino’ran Act They-
refer to those propertres acqurred by one. or other .
'spouse before or durrng their marrrage with, the

Vrntentron that there shou/d be contrnurng prowsron

for them and their chr/o’ren durrng therr Jornt /rves
- Frorn the above def‘ nltlon rof th__e ter_m ma_tnrnonral property the
court has_fou'n"d the -plainti__ff avers at .paragraph 5'0f the plaint and stated
in -her oral testimony that- she. ‘rnarried the.second.ldefendant on 14t
February, 1986 and thelr marnage subsrsted untll when she filed the'_
mstant suit -in the court Her evrdence that she married - the second
defendant on the mentloned date is supported by therr marrlage

certificate Wthh was admitted |_n-the c_:ase as'exhrb_lt P1. T he plaintiff avers

.11 s



| further at paragraph 7 of the plarnt and stated in her oral evrdence that'
' durlng subsrstence of therr marnage they bU|It the suit property and they'

A_have been usrng the same as rs thelr matrrmoma[ home

The court has found the frrst defendarrt has not dlsputed in hIS\
evrdence that the surt property rs a matrrmonlal property for the plarntlff'
and second defendant Hrs assertlon and evrdence rs to the effect that the :
stated house was attached in executron of the decree rssued by the RMS
Court in . Civil Case No 128 of 2012 whrch was between hlm and the
second defendant He stated after the suit belng determrned in dlsfavour'
of the second defendant s when it was ordered the surt property be

attached and sold to settle hrs debt B

. From the stated facts and evrdence adduced in the matter by the
partles and the defrnrtron of the term matrrrnonral property stated
herernabove the court has found the surt property in the case at hand is.
a matr[monlal property as |t was acqurred by the plarntrff and the second
defendant durlng subsrstence of therr marrlage as they contracted therr
marrlage on 14"-h February, 1986 and they burlt the surt house m 1995 In_
the premrses the court has found the fi rst issue is, supposed to be

answered in aff rmatrve that, the surt property is a matrrmonral property

2



Turnincj"to the second issue the: co';u'rt"has 1-foun'd it. is‘ as‘kiﬁnénwhether;
the surt property was pledged asa collateral for the Ioan advanced to the'
second defendant by the f rst defendant The court has found the
evrdence adduced in" this court as. reproduced heremabove shows the
basis ‘of the clalms of the plalntlff agalnst the defendant is the order of
attachment of the su1t property lssued by the RM’S Court in executron of

the decree lssued in Crvn Case No. 128 of 2012 of the mentloned court..

The court has come to the stated view after seemg the stated'
posntlon of the matter is. comlng out very clear from exhtblt P3 and from_
.the ev1dence of the flrst defendant and the evrdence of PW1. and PW2
The ment[oned wrtnesses sald plalntlff went to the RM'S Court to file an.
ob]ectlon proceedmg in the mentloned court after seemg the notlce of |
attachment and sale of the swt property in executlon of the decree lssued
in Civil Case No 128 of 2012 by the RM’S Court had been affxed on the
suit’ property After the plamtlff’s ob]ectlon proceedlng falled to succeed is

when she f led the 1nstant sunt m this court

The court has also found ‘that ‘the evrdence‘ adduced in this. court
_ by the f rst defendant shows the basrs of the case: ‘he fi Ied in the RM'S.
Court agamst the second defendant and reglstered as-C[vrl Case-'No 128
of 2012 was, the debt of Tshs. 7 000 OOO/ he was clalmrng from the

second defendant who promlsed to pay to h|m to cover the debt the fi rst
. 1 s : .



defendant was'claiming—from'-ithe p'laintiff Hé‘said.the stated r“noney arose
from the busrness of cement which PW1 was domg and she was usmg

h1m to transport the sarme to. the stated customers e

The court has found that a[though the plamtrff denled to have done
any busrness wrth the ﬁrst defendant and demed to owe h|m any debt but_'
the court has found It is undlsputed fact that the RM’S Court rssued a
‘decree in favour of the frrst defendant for the money the second
defendant who was the platntiff’s husband promlsed to pay to the first
defendant The court has found 1t is the stated decree whrch caused the
warrant of attachlng the SUIt property in executlon of the decree of the

RM’S Court to be lSSLIEd.

- The court has found there is nowhere stated by any wrtness testlf ed
in thrs matter that the second defendant borrowed any money from the.
first defendant and pledged the surt__'property;as a co__llateral'for t_he alleged
loan. To the' contrary the court 'has fou'nd 'the"debt-wh'ich | caused the
second defendant to be sued by the f rst defendant at the RM’S Court was'
a debt anslng from the maoney the second defendant promrsed to pay to
the fi rst defendant tofc[ear the debt the first defendant was cfalmlng from" '

| the"pla_intiff; :

714



That being the evidence adduced inthe matter, the court has-found
there'i |s no way it can be sa|d the plalntlff has managed to dlscharge her
duty of provmg there was a Ioan advanced to the second defendant by
the first defendant and therr matrlmonla[ property was pledged as the
securlty of the stated Ioan The stated f ndmg caused the court to come
to the conclusron that the plamtlff has not managed to establlsh the
second issue in aff rmatlve that the surt property was pledged as a securlty
for the Ioan advanced to the second defendant by the f rst defendant ‘

Therefore, the second- issue.is answered lnznegattye and not in afflrmatlve. |

Slnce the thlrd issue was dependlng on the answer to the second
issue to be in afﬁrmatlve and the court has already found the answer to'
the second lssue is not in afﬂrmatrve then the court has found that, there
is nothlng WhICh can be determmed |n the thlrd issue wh|ch |s asklng'
whether the consent of the plalntlff was obtarned before mortgaglng their
matrlmonlal home as the securlty for the loan or whether there was fraud
commltted in pledglng the suit property as a security for the alleged loan.
That is because there is no evndence to show the swt prOperty has ever
been mortgaged to s_ecure any Ioan-adyanced © the second defendant by

the first defendant. -

. Coming to the last issue which is ini'r'esp_Et;t of':the-_reli'efs.the parties‘

are entitled the court has found that, as the plaintiff has failed to establish




there was a loan transaction executed by the first and second defendants
which would have demanded her consent to be obtained, there is no way
it can be said plaintiff is entitled to any relief out of the reliefs is claiming
against the first defendant in the plaint. Consequently, the court has found
the claims of the plaintiff against the first defendant is devoid of merit and
the suit is hereby dismissed in its entirety and the costs to follow the

event. It is so Ordered.

Dated at Dar es Salaam this 17 day of July, 2023.

SOV
cl

I. Arufani
JUDGE
17/07/2023

Court:

Judgment delivered today 17" day of July, 2023 in the presence of
Mr. Robert Oteyo, learned counsel for the plaintiff and in the presence of
the first defendant in person. Right of appeal to the Court of Appeal is

fully explained.
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