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IN THE HIGH COURT OF THE'UNITED REPUBLIC OF TANZANIA
(LAND DIVISION)
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"RULING

1. ARUFANI, J

The plaintiff filed the present sui:t in the court seeking for vari.ous
orders against the defendants After the defendants being served with the
claim of the plaintiff, the ﬂrst and second defendants filed in the court
their written statements of defence. The written statement of defence of
the second defendant is prefaced By a 'notice of preliminary objection on
point of law v\fhich states the suit is untenable for offending Order \}II Rule
1 (i) of the Civil Procedure Code Cap. 33 R..E 2019 (hereinafter referred

as the CPC).



When the matter cam.'e fbr hearing the raised point of preliminary
objection the plaintiff was represented by Mr, Jbseph Kambamwene,
learned advocate and while the first defendant was represented by Mr.
Moses Gumbah, learned advocate, thé second defendant was represented
by Mr. Ally Hamza, learned ‘adVoCate‘.' The. matter proceeded ex parte
against the third defendant after being dully served and failed to appear
in the cou&. The preliminary ob‘jectio"n was argued by way of written
submissions and I commend the counsel for the parties for filing their
written submissions in the court within. the timé frame given to them by

the court.

The counsel for the second d_eféndént stated in his submission that,
after his client being served with- the plaint and thoroughly read the same,
they found the plaintiff's suit is incémpetent for being filed in the court in
violation of Order VII Rule 1 ,(ij of t-h.e CPC. The cited provision of the law
requires a plaint to contain a sfatemént_ of the value of the subject matter
of the suit for the purposes of jurisdic’ti'cn)n én"d of court fees, so far as the

case admits.

He submitted that, reading of the paragraphs of the plaint has not
shown the requirement provided in the forégoiﬁg cited provision of the
law has been expressly or impliedly complied _with and argued the stated
anomaly touches the jurisdiction of the court to entertain the matter. He
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argued that, even if it will be asSUmed ‘paragraph 11 of the plaint is.
purportlng to compiy W|th the stated requwement but to their view the
stated paragraph pleads facts |n the normai way of pieadlng and does not
suggest it is a statement of the value of the subJect matter for the
purposes of showmg__Jurlsdlction -of- theco,_urt as required by the cited
provision of the law. ERE

He subrnitted the consequences of filing a suit in the court in
violation of the above cited provision of the law has been stated in number
of cases and cited in his submissron the case of Jamal Said & Three
Others V. Karmal Aziz Msuya Land Case No 42 of 2007 HC at DSM
District Registry (unrep_orted).,The_court he_id in the cited case that the
suit which its plaint does not. contain’ a statement of the value of the
subject matter of the _suit'f-or ptirpose of ascertaining both pecuniary
jurisdiction of the ceurt and the cdurt fees a% required by Order VII Rule

1 (i) of the CPC was incompetent and the suit was struck out.

He also cited in his: lsubmission the case of Ii=anuel Mantiri
Ng’unda V. Herman Manti‘ri'Ng’nda, [1995] TLR 159 where it was
stated it is risky for the court-td prowceedi with the case assuming it has
jurisdiction. He stated that rnay prejddice' :the 'par-ties if the proceeding of
the court is nullified iater on for this earlter ‘raised concern. He argued it
is the practice of drafting in our ]UrISdICtIOI’i that the last paragraph of the
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plaint must contain the ‘statement of the value of the subject matter of

the suit.

He also bolstered his subm"ission- with the case "of Abdallah Ally
Selemani t/a Ottawa Enterprlses (1987) V. Tabata Petrol Statlon
Co. Ltd & Another Civil - Appeal No 89 of 2017, CAT at Irlnga
(unreported) where when the Court of Appeal was upholdlng the decision
of the High Court it stated the c:|ted prowsmn of the Iaw is couched in
mandatory terms because of the use of the,te!rm “shall”. The court stated
it is not enough for a Zpar‘ty to state that the court has jurisdiction, rather
the court has a duty to as’certaih that indeed it has the jurisdiction stated.

At the end he prayed the suit be struck out with costs.

In his response the 'dOUnset for the ptaintiff stated.that, it is not a
prescribed procedure or Iegal requirem_ent :tj'hat the Iast paragraph ot the
plaint must contain a st'aterrj:en_tor_'c thevalue of the sdbjec‘:t matter dft‘he”
suit as submitted by the counsel for the_Second defendant. He argued
that, court cannot be conferred jurisdiction where it does not have, just'
by a sentence or so in the plaint. He refe'r"red the case of Abdallah A_II\}
Seleman t/a Ottwa Enter_prtses‘ (1987)LLtd (supra) where it was held
it is not enough to state the court has‘jdr‘isdiction, rather the court has
the duty to ascertain that.in‘deed,-' it has the jurisdiction to entertain the

matter.



He went on arguing that, no amouht of’sen'tence.or so by the parties
can grant jurisdiction toa cour't arid added'that absence of a sentence or
so in‘a plamt does not have the effect of taklng away the jurisdiction of
the court. He argued that compllance w:th rule 1 of Order VII of the CPC
is just an aid to the cou_rt andldoes not a_ffect duty of the court to ascertain
that it has juri_sdiction.‘ He referred the courtrto_, the case of Elimeleck
Francis Mchal,lo (As administrator of Estate of the late Janeth Francis
Mchallo) V Lawrance Simon Mchalllo' & Four chers, Land Case No.
10 of 2023 where the court stated :a_plaintiff presentino asuit to a coulrt
of law must display value --of the subject- matter in his. plaint for the
determination of the requisite j'urisdictiOn and for court fees assessment.
He stated there is no m'e-ntion' of a need fo.r a dedicated sentence or so in

a plaint,

He argued that, in the’ case of Jamal Said & Three Others (supra)
the court upheld the prelrmlnary obJectlon not because of reason of lack
of paragraph stating the value of the sub]ect matter of the suit but
because the plaint does not contaln partlculars pertalnlng to assessment
- of value of the subject matter of the swt for the purposes of ascertaining
both the pecuniary jurisdiction and court fees. He stated the similar issue

was also- discussed in the case of:Shos‘eT Sinare V. Stanbic Bank



Tanzania Limited & Anbther, "('HC)- Civil Case No. 34 of 2016
(unreported). | | |

He argued it was kemphasi"zed |n the ahove cited _cas_e that, in qrdér
to comply with Order 'i/II Rufe 1‘ (t) alnd (i) of t.he CPC the plaintiff is
requrred to state in the plamt facts showmg that the court has ]urlsdlctron
and those facts_should show very VISIbly the value of specmc clarms for
purpose of determine court’s _]UI‘lSdICtIOI’i and fees. He went on C|t|ng m‘
his submission the case of M/S Tanzanla-Chma Friendship Textnle
Co Ltd V. Qur Lady of Usambara Slsters, [2006] TLR 70 where it was
empha5|zed that court ]urlsdlctlon is based on substantlve claims and not
on general damages. -

He submitted .that'-the'ir‘biaint'_'i_s :-'ihj-:__f.ully cempliance with 7Order' VI
Rule 1 (i) of the CPC. He st’ated' thel.'vaiue, ofAthe-SUbjecltmatter in their
case is conspicuously dispiayed inv the p_iaiht that.the claim by the second
defendant is Shs. 1,028,057'.91 ahd threat to sell the plaintiff’s house to
recover the same. He stateqi_there is‘"no deuht that with the stated value
of the subject matter the cdurt' has requisite jurisdiction." He stated the
value of the subject matter displayed ih.‘the plaint is substantive and is
not a claim for general ,damage-s. He .submitted that sufficient particulars
have been provided in the plaint to clot‘jhe'the court vxiith the necessary

jurisdiction. 2P A



In his rejoinder the counsel for the second defendant argued that,
the submlssmn by the counsel for the plamtlff shows he agrees W|th hIS-
submission that itisa requwem‘ent of the law to state the value of sub]ect
matter of a suit in the plaint. He stated the- value of the subject matter
must specifically be pleaded on a separate paragraph of the pIalnt
initiating the suit. He argued rt |s true as argued by the plaintiff's counsel
that it was stated in the case of Abdallah AIIy Seleman (supra) that

parties cannot confer ]UrISdICtIOI'I to the court_ibut rather a statute does.

He stated the case of ?_Elim'elecfk Francis Mchallo (supra) cited by
the counsel f'or the plaihtiffi is’supportihg;their submissioh that the value
of subject matter in a suit must be rsta:ted iin th.eplaint. He stated furthe’r.
I.:that as the'value of the subject m;atterrih the suit at hand is not stated in
the plaint the preI[mlnary obJectron be upheld As for the cases ‘of Shose
Sinare and MIS Tanzanla Chma Frlendshlp Textile Co. Ltd (supra)
cited by the counsel for the plamtlff he stated they are lrrelevant to the

matter at hand.

He submitted that the dlscu5510n in the two cited cases v\ras |h
respect of the jurisdiction of the court i in relatlon to the claims of speC|F C
damages and the general damages Wthh is not an issue at hand and
prayed the court to ignore the twd cited cases. He 'stated to have beeh
surprised by the submis_sion by the couh_s‘el'afor the pIaihttff that the plaint
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is in full compliance with Order VII Rﬁulie 1 (i) of the CPC without stating
which paragraph in the plaint is in cornpl‘iancé with the sta'ted requirement
of the law. FlnaIIy, he prayed the suit be struck out for fallure to adhere

to the requwement of the Iaw |

Havrng carefully con5|dered the subrn|ssrons from the counsel for
the partles the court has found the counsel for the partles are in
agreement that itisa requrrement of the Iaw as provrded under Order VII
Rule 1 (i) of the CPC for a plalnt to contam a statement of the value of
the subject matter mvolved rn_ a surt. The_ drspute rs how the stated
statement is supposed o be"‘containevd‘.in a 'p.laint and whether the plaint
filed in the court by the plalntrff has comphed with the stated requirement
of the law. The court - has found while ‘the ‘counsel for the second
defendant argued it is the practice of draftrng in odr jurigdiction for the
statement of the value of the s.ubjec.:t" rnatter of the suit to be stated in the
last paragraph. of the plai.nt, the counset for the plaintiff argued the
counsel for the second defennda‘nt has failed to assure the court that is a‘

prescribed procedure or legal requirement.

After considering the stated rival'arguments from the counsel'for
the parties the court has found it is true as argued by the counsel for the
plaintiff that the counsel for the second defendant has not stated the
requirement for the statement of value of the subject matter of the suit

C g



to be stated in the tast paragra'ph. ofﬁa plaint isa prescribed procedure' or
legal requirement. To the contrary t.he" court has found Order VII Rule 1
(i) of the CPC simply states the plalnt |s reqwred to contain a statementb
of the value of the subJect matter of the surt W|thout statmg how and

where the stated statement, is supposed— to be placed ina plalnt.

The court has found that although |t is true that the above cited
provision of the law is not prescrlbmg the place of the plamt where the
stated statement is supposed to be placed but the court has found as
rightly argued by the counsel for the second defendant |t has been a
practice of draftlng pleadmgs in our ]U!‘ISdlCthﬂ for the stated statement
to be given at the end of the plalnt To the V|ew of this court the stated
statement may also be pIaced anywhere else in the body of the plaint
provided it shows the value of the sub]ect matter of the suit. The stated
view of this court is gettlng support from the book by B. D Ch:peta, titled
Civil Procedure in Tanzanla, A student Manual Revised Ed:tlon 2013
where the Author stated at page 91 that -

"As already stated, the'nattire of the claim, the value of the |

subject' matter of the, suit, where the cause of action arose

the a’efendants place of busmess or resrdence are matters that

shows the fact of _]UI’ISd'CfIOﬂ These must be stated in the
body of the plaint and I!‘ must also be stateéd how the particular



court has jurisdiction to hear and a_/etérmine the suft. "”[Emphasis
added]. , |  eeman ) _ - ‘ _7___.'",,_. .,.‘ w e ‘_._..'_ . -

From the wording of the above .chptéd excerpt, it is crystal clear and
specifically from the bolded iparit that 't.he' statement of the value o'f_' the
subject matter of the suit is Eéquired to bé"s‘t‘ate.d in thé_bOdy of the plaint.
Although the court is in agr‘éefnent%With the c;ouns,el for the plaintiff that
it is not a prescribed p‘roced"urée or Iegjai ~requ'irement-for tilie.statement qf
the value of the subject matter to be stated at-the end of the plaint as
argued by the counsel for fhe second' defendaht but_ from.the wordin.g. df
the ab-ove quoted excerpt it is crystal clear that stated statement must be
stated in the body of the plaint. _ |

Although the couft'isi"'not"in dispute with the counsel for the second
defendant th'a’t it is a praﬁtidé of d'r:aftiri:c_:]:pleédings. in our jurisdiction for
t_'h_e statement of the value of the subject m‘atte.r of the suit to be .sta_teél
at the last paragraph of the pléint bu}c .\-N‘he}e a statement of the \)alue of
the subject matter of the s’Lil'imt'is étéil:ed‘:"irufaﬁy paragrapli'\‘ other than the
last paragraph of the' plaint,{it 'canndt be"ls"aid the plaiht is in violation of
Order VII Rule 1 (i) of the CPC. Whaf ié fh'andatory to be done as stated

in the foregoing .quoted' excefpt is for the plaint to contain a statement of

the value of the subject métter of the suit-in its body.
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That being the requirement of the law and as stated earlier in this
ruling the issue to determine in this métter is whether the plaint filed in
the court by the pIainﬁff contain a statement or facts showing the value
of the subject matter of the suit as required by the law. The court has
found the counsel for the plaintiff has argﬁed in his submission that, the
plaintiffs plaint is in full compliance with stated requirement of the law.
He argued that, the value of the subjecf matter of the suit at hand ‘is
conspicuously displayed in the plaint as the claim by' the second defendant
of Shs. 1,028,057.91 and the threat to sell the plaintiff's house to recover

the stated sum of money.

The court has foun'd that, as rightly argued by the counsel for the
second defendént, the counsel for the‘l plaintiff has not stated whiéh
specific paragraph of the pl'airi'tvshow‘ing tHe stated amount of monéy is
the value of the subject matter of the suit at hand. The court has come
to the stated finding after seeing that, although the stated amount of
money is mentioned at parégraphs 5, 8, 11 and in the fir;f.t paragraph of
the reliefs the plaintiff is claimi'ng from this court but there is nowhere in
the mentioned paragraphs it is expressly or impliedly stated that is the

value of the subject matter in the'sui_t. -

To the contrary the court has found the stated amount of money is
the outstanding debt the second defendant is claiming from the first

e



defendant The question to‘tas'k here is“whether the -stated amount of
money is the value of the sub]ect matter in the surt at hand. The court
has found the answer as to what |s a subJect matter in the smt at hand
can be found at paragraph 5 of the pIalnt whrch among other things states_
as follows:- | “ |
- "That the plaintiff seeks ' from this court an injunétive order
restraining the 2 and 3° Defendants from conducting sale by
public auction of the plaintiffs -Ianded property at Plot No. 81
- Block 45C Krjitonyama Area Dar es Salaam, registered under
Certificate of Title No. 107013 allegedly for the purpose of
recovering loan of shs. 1,028,057.440.91 (One million, twenty- -
eight million, fifty-seven thousand, foirr hundred and forty and

~ cents ninety-one only) that the 2 defendant extended to the
first defendant in 2017." - ‘

My readlng of the wordlng of" the aborre qUoted paragraph of the
plaint together with what |s averred in paragraphs 8 and 11-of the plalnt
does not show the subject matter of the plalntrff surt is the stated
amount of Shs. 1,028,057.91- which is.an ’optstanding debt ar.isi_ng from
the loan advanced to the 1% defendant by the 2 defendant. To the view
of the court the sub]ect matter of the plalntlff s suit is the landed property
which the plalntlff is seeklng for an |n]unct|ve order from the court to

restrain. the second and third defendants from auctioning 'the same for
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the purpose of the second defendant to recover the unpaid loan extended

to the first defendant by the second defé'ndant.

To the view of this court the value of the subject matter which the
plaintiff was supposeduto_sﬁtate‘ in_ the plaint is the vaIue_Qf the landed
property he is seeking for an injunctive Qr’der to restrain the second and
third defendants from auction the same. It lis not the outstanding debt
which has caused the second_défendanf to initiate measures 'of recovering
the same by selling the plaihtiff’s landed property pledged as the security
for the loan facility extended to the ﬁrét. defendant by the second

defendant.

The court has also been of the‘ view that, even if it will be said the
subject matter of the plaintiff's :_suit is the outstanding debt of Shs.
1,028,057.91 referred in the mentioned paragraphs of the plaint and not
the landed property the p_Iainti'ff' is seékiﬁg for an injunctive order to
restrain the same from beiﬁg a_uctione‘d | by the second and third
defendants, but as rightly argued by the counsel for the secohd defendant
the plaintiff was required to state in the plaint that is the value of the

subject matter of fhe suit he has filed in the court as required by the law.

Although the counsel for the plaintiff has argued in his submission
the plaintiff was required to supply the facts or partiéulars showing the

value of the subject matter in the suit and stated the stated particulars

13



are displayed in the plaint but he has not show the stated facts or
partlculars are stated or prowded in WhICh paragraph of the plalnt That
being the position of the matter the court has found the question to ask
here is what is the effect of failure to give the statement of the value of

the subject matter of the suit.

The court has feund the effect of fail'ure to give the statement of
the value of the subject,matter of the euit in the- plaint of the plaintiff as
stated in the case of Jamal Said & Three Others (supra) cited in the
submission made by the counsel for the second defendant is to render
the suit incompetent for contravenih'g the tequirements of the law

provided under the cited Order VII Rule 1 (1) of the CPC.

The court has found the reuuirement to give the statement of the
value of the subject matter in the suit as stated in the above cited case is
mandatory to be complied with for the purpose of showing the court has'
pecuniary jurisdiction to entertain the matter and ascertainment of the
court fees to be paid. The court has come to the stated finding after seeing
the cited prevision of the law is couched with the word “shall”. As provided
under section 53 (2) of the Interpretation of LaWs Act, Cap 1 R.E 2019
and stated in the case of Abdallah Ally Seteman (supra) when the word.
“shall” is used in a prO\.risio'n of the law connotes the function required to
be performed must be performed.
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The court has ctﬁnsidered the submissi:'on by the counsel for the
plaintiff that courts have a duty to ascertain their jurisdiction before
entertaining a matter and ﬁtld that.is th"fe .-colrrect position of the law as
stated in the case of=Fanuet Méﬁ'titi.Ng'unda (supra) cited in the
submission.of'the counsel for the secbntj defendant. However, t-he court
is of the view that,‘deépite the fact that the court is bestowed with the
stated duty but that does nbt absolve the plaintiff from complying with
the requirement of giving a "stat(_ement of the value of the subject matter
in the suit provided under the law in~ .his plaint. To the view of this court
and as rightly argued by the counsel for the plaintiff, the requirement to
give the the stated value of the subject matter in the suit is to enable the
court to ascertain it has jurisdiction to er;tértaih the matter or not. In other
word the court cannot gct an a vacuum to ascertain it has jurisdiction to

entertain a matter or not..

Since the plaint filed in thé court by the plaintiff is lacking a
statement showing the value of thé subject matter in the suit as prbvided
under Order VII Rule 1 (i) of the ¢PC the court h'as found the preliminary
objection raised by the couhﬁel fdr ttne"setond defendant that the plaint
is offending the cited provis"ton of tHe law is meritorious. Co'nsequently,-
the raised point of preliminary objection is hereby upheld and the

plaintiff's suit is accordingly struck out for being incompetent. As the
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plaintiff's case was being prosecuted under legal aid scheme, each party

will bear his or her own costs. It is so ordered.

laam this 31° day of July, 2023

I.%S?éni

Ruling del.i;ered today 31 day of July, 2023 in the presence of the
plaintiff in person and while Mr. Moses Gumbah, learned advocate appears
for the first defendant, Mr. Ally Hamza, learned advocate appears for the
second defendant but the third defendant is absent. Right of appeal to

the Court of Appeal is fully explained.

I. Arufani

JUDGE
31/07/2023
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