IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
" " . (LAND DIVISION)
AT DAR ES SALAAM
MISC. LAND CASE APPLICATION NO. 330 OF 2023

JUSTIN MNKEN vovvensivnsssnssssnsessssssessssasesseses 15T APPLICANT
| VERSUS

BYABATO LEONARD KILAMA .......oereenns eness 15T RESPONDENT

KIBAHA DISTRICT COUNCIL ....eereeceernsenens 2ND RESPONDENT

HONOURABLE ATTORNEY GENERAL .......... 3RP RESPONDENT

Date of Iast Hearing: 14/07/2023
Date of ruling: 03/08/2023

RULING

I. ARUFANI, J.

The applicant filed the present application in the court under section

2 (3) of the Judicature and Application of Laws Act, Cap 358, R.E 2019
and section 95 of the Civil Procedure Code, Cap 33 R.E 2019 together with
any other enabling provisions of -fhé law seeking for the order of
restraining the first ana second respondénts, their agents, or any one
acting on their behalf from digging sand aﬁd threatening to demolish the
houses of the applicaﬁt located at Msufini Village, Soga Ward, within
Kibaha District, in Coast Region (Henceforth, the Iand in dispute) pending

the expiry of ninety (90) days statutory notice to sue the Gévern‘ment,

filing the main case and determination thereof.
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The application is supported by th.e affidavit of the applicant and it
‘was opposed by the counter affidavit of the respondénts which one of
them was sworn by the first respondént in person and another one was
sworn by Emmanuel V\':Ilenceslaus Mkwe, Principal ..Officer of the second
and third respondents. During hea‘rihg"of-the application, the applicant
lwas represented by Mr. Mbwana Ally Chipaso, learned advocate and while
the first respondent appeared in the court in person the rest of the
respondents wére représented by Mr. Stephen Kimaro, Learned State
Attorney who was assisfed by Mr. Joseph Madatula, Legal Officer from the

office of the second respondent.

The counsel for thé applicanf prayed to adopt the afﬁdayit sworn by
the applicant as part of his submission and told the coﬁrt the applicant is
the owner of the land rﬁea'suring thirfy (30) acres situated at the location
mentioned hereinabove. He said the abplicjant has built two houses and
planted mango tress aII' over the land in dispute and he has lived on the
land in dispute for nine (9) years now. He séid the applicant was surprised
by the first applicant after seeing him entering carta pillar onto the land
in dispute this year and started digging sand thereon and cutting down

his mango trees.



He said according to the inforrnati,on they have the first respondent
was permittéd to dig the sand on the land in dispute by the second
respondent béfore satisfyinglﬁther-néelvés'the first respondeht is the léwful’
owner of the land in dispute. He stéted the first and second respondents
have caused big cllamages; ln the -Iand .in c':lislp'ute as the first respondent
has cut down mango trees which were at the stage of yielding fruits. He
said the first and second respondents are now in the process of
demolishing his two houses and prayed the court to grant the sought
order to await éxpiration of ninety days for the applicant to file the suit in

the court against the respondents.

He referred the court to the case of Attilio V. Mbowe, (1969) HCD
no. 284 where three conditions required to be ésfablished for the order
sought in the applicatidn to Be Qrahtéd were laid down. He said the first
condition is for thg applicant to establish there is a triable issue in the suit
intended to be tried by. the court and there is a likelihood for the reliefs
sought to be granted. He séid if yoﬁ read the affidavit of the applicant,
you will find the stated condition has been established that there is triable
issue in the suit the applicant intends to file in the court against the

respondents.



He said in relation to the second -éondition of irreparable loss to be
suffered by the applicant that, the'. first fespondent Is digging sand o‘n the
land in dispute and he ié cutting dc_)\'m;n the mango trees. He said the permit
'given to the first respondent by the*secorid respondent Wa’s to dig sand
in only one acre of land without specifying where the said one acre of the
land is located. He said whi!e b{eii_ng assisted by the segond_ respondent
the first respondent has now dig the sand in the [and measuring seven
acres and he has gone close to the houses of the applicant. He said if the
respondents will not be restrained the first respondent will dig sand in the
whole of the land of the applicant. He submitted that established the
applicant will suffer irreparable loss if the applicant will be left to continue

with the stated exercise.

As for the last condition of balénce of _convenience the counsel for
the applicant stated that, if the sought order will not be granted and the
first respondent is left to continue with the exercise the applicant will be
rendered homeless befbre the suit he intends to file in the court is heard
and determined. He argued that, the applicant has managed to establish
the 'above conditions énd referred -.thé court to the case of Kurindo
Bunyiriko V. Tanzania Forest S'ér\'li.ces Agency & Another, Misc.

Land Application No. 28 of 2022, HC at Musoma (unreported) where the



order of maintaining status duo -pendiﬁg e;(piration of 90 days to file the

suit in the court was granted.

In his réply the first 're_spo'r{deht fé]d‘ th(—::_ co“_urt he bought the land
measuring forty (40) aé_res Tlc")catec;l_ é.t MlSL;fi:hi j\/illage, Soga Ward, within
Kibaha District, in Coast "R,gfag'ioﬁi from the family of Hadija Athumani
Chuma in 2011. He said t;) A:.have t_)o"ug'ht' other lands from;other people
and enabled him to have 200 acres.of land. He said he bought the land
which part of it'has beeh.t‘respe'issed: by the ‘apblicant from Dunia Selemani
Kapama who sold to him 1i1 écres and he boLfght 5 acres fr’ém Ally Salum
Kinyogoli. He said he surveyed thefland'i,n dispute in 2014 before the
applicant trespassed 'tl':\:e same and said béfdre surveying the land, he

obtained approval of sQrv_eyiﬁg the same from the Village Council.

He séici he wantéd to ‘<”:ondL'1ct' fish féén;ing on the -Ianc_l he bought
and he has already dug two pbnds for that farming and he wanted to
cultivate veget'a‘blg on the land. He s-é'id-th'é land the épplic:ant is alleging
is his property is within_. h'isi”la_nd .SU.rvéye?d .ahd registered és Farm No.
6916. He said he has four fa}rms v}hich'afe suNeyed and said the land in
dispute had sixteen beacons;ibut fﬁe _.apblicént has removed all of them. '

He said when thé »appli(;ant_ st;art:?d__u coﬁstruction of his housés on
the land in di’sb’u’ce,'he :I‘(')'c:.)i'(e‘fd for him a‘ﬁcj h(:a was told he was at Njombe
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taking care of his sick wife. He said the applicant was not reachable until
last year when he managed to get him and 'take him to the Village Council
but the appllcant said he had no confi dence with’ the Vlllage Council on
ground that they will not do Justlce to him. He sald he requested for permtt
of digging sanq in the land in dispute from the second respondent and

after being grahted permission he started digging the sand from last year.

He said after started digging the sand the applicant took him to the
Ward Tribunal and the Ward Tribunel directed them to go to the District
Land and Housing Tribuhal but later on, the applicant withdrew the matter
from the District Tribunal. He saict on 24th May, 2023 his advocate wrote
a letter to the applicant demandlng h|m to remove his houses from the
land in dlspute He said the appllcant has beeri planting mango trees on

the land in dispute and some of the mango trees are on the land.

He said the mango trees are affectmg the texture of the sand and
caused him to get loss. He said the securlty of his I|fe is in jeopardy |
because of the said state of affairs. He sa"id although the counsel for the
applicant said the applicant has built two houses on his land but the
applicant had another third house which was adj-acent to the railway and

he was paid co_mpensetion for the same. 'He said from 2011 he has not



done anything on the land until this year is when he has started to work

on the land.

Mr. Stephen Klmaro [earned State Attorney for the second and third
respondents prayed to adopt their counter afF davit as part of their
submission and told the cour:t‘;t:he applllc.atlon- is untenable. He said that is
because the applicant’is seeking for -'restraint order which will cover the
period of ninety (90) days of serving-'tlie notice of intention to sue to the
Government together with period‘of filing the intended suit in the court

and the period awaiting determination of the intended suit.

He submitted that the order of temporary injunction cannot be
granted to cover the perlod when the suit has not been filed in the court
as it is not known when the applicant will file the mtended suit in the
court. He submitted further that the order of temporary injunction is
supposed to last for a period- of ninety daYs of the applicant’s intention to
sue the Government. Alternati\reiy, ‘the' counsel for the mentioned
respondents argued the ap'plicant, hae not managed to establish the
conditions for being granted the order is seeking from the court laid in the
Case of Attilio V. Mbowe (supra) which were elaborated by this court in
the case of Mpegav Auto Link (T) Ltd V. John Fredrick Musira, Misc.

Application No. 272 of 2022. -



He argued it was stated ih the mentioned case that, the applicant is
require to establish he has a seriousqdestion to be tried by the court on
the facts aIIeged and. he will be entltled to the rehef to be sought in the
smt mtended to be filed in’ the court. He argued there is nowhere in
paragraphs 3 to 13 of the afﬁdavrt it ls-shown the applicant is entitled to
the reliefs he lntends to seek from the court and there is nowhere it |s
stated he will suffer |rreparable loss lf the order is seeking from the court

will not be granted.

He argued it is trite law that whee\rer goes to equity must go with
clean hands. He stated the applicant has not attached a sale agreement
in his affidavit to substantiate his ownership to the land in dispute and he
has not even described thel.lan.d_ is aileging"is his property. He stated the
applicant has annexed in his affidavit the perrnits issued to the first
respondent by the second respondent and stated the second respondent
exercised its power by folldwing the procedure prescribed by the law

before issuing the stated permit.

He argued the deposition by the applicant that the second
respondent conspired with the first respon_den_t is a serious allegation and
the documents attached in the affidavit have not disclosed how the first

and second respondents co_nspired to do _anything alleged to have been



done by therm. He said-the Second respondent exercised her power with
due. dlllgence by maklng assessment of the work to.be done and verify
the pIace where the sand twrll be dug before issuing the permit for the
said work. He argued the appllcant has not shown in his afﬂdavrt there is
a notice of demolltlon of h|s houses Wthh has been |ssued to him and

submitted that demonstrates the appllcant has falled to establlsh he has

a prima faC|e case agalnst the respondents

He argued in relation to the second -condition_ for granting the order
of temporary injunction that, as stated lin the case of Elieza Liwali V.
Bay View Properties Limited cited in the case of Mpegav Auto Link
(T) Ltd (supra) the court is requrred to con5|der variety of reasons before
granting the order of temporary |nJunct|on He stated the reasons to be
considered mcludes the reason for the court to prevent relief sough from
being rendered nugatory He submrtted the appllcant has not managed to
establish he will suffer any damage WhICh cannot be remedied by way of

compensation.

He sald the bU|Id|ngs and the crops alleged are in the [and in dlspute
can be remedled by way of belng pald compensatlon He argued the
counsel for_the -applicant is not aware' of... the _land where the sand is being

dug and stated the permit issued”.wa"_s for 'digging sand. in only one acre.



He stated the permit was iss,ue‘d after "aII:{the’ responsible stake holders
including people form ernviro'nmen-t -commit'tee being consulted. Hve stated
the argument that the permlt was not |ssued for dtgglng sand in the land
of the apphcant cannot - make him owner of the Iand in dlspute He
submltted that shows the second condltlon for grantlng the appllcant the

order is seeklng from the court has not been establlshed

He went on arguing in- relation to the.third conditizon required to be
established for the order of temporary .i_nj'unction to be granted which is
balance of convenience that, the aftidauit of the applicant is very clear
that the appllcant has not establlshed he W||l suffer lrreparable loss. He

argued the fi rst and second respondents wrll be more inconvenienced as

they will lose their revenue from the busmess of dlgglng sand

He referred the court to-the'case Of Mvirakeye Investment Ltd V.
Access Bank Tanzanla L|m|ted Mrsc Land Appllcatlon No. 654 of 216,
HC Land Division at DSM (unreported) where lt was stated that, the
applicant is requrred to’ establlsh all three condltlons for be[ng granted an
order of temporary |n]unct|on Ia|d in the case of Attilio V. Mbowe
(supra) before belng granted an order of temporary injunction. He

submitted that as the apphcant has falled to establrsh the stated three
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conditions, the application be dismissed with costs for being devoid of

merit.

Inthis rejotnder the counsel for the? ('appticant; stated it is not true
that the first respondent |s the owner of the land |n dlspute and stated
the applrcant has been |n occupatlon of the land in dlspute for nine years
He argued 'that, the argument by-the ﬂrst respon_dent that the appllcant
was paid compensation for his Iand:sh'ovus1.the ﬂrst respondent is well
aware that the applicant |s the owner of the land in dispute. He stated it
is true that there was appllcatlon ﬁled in the Dlstrlct Land and Housmg
Tribunal but the same was W|thdrawn to pave chance for the applicant to

file the suit in th|s court

He submitted the. ca'se -of‘ Mpe:ga\r'i\uto Link (T) Ltd (supra)ri's
‘dlstlngwshable from the present case because there was no need of
grantlng the anunctlve order as the dlrectlves wh|ch had been given had
aIready been complled with and the order was sought after the main suit
bemg filed in the court He argued even the case of Mwakeye
Investment Ltd (supra) is, drstrngwshable from the case at hand and
prayed the appllcatlon be granted as,the _req_u‘lred condltlons_ for granting
the order of temporary InJunctlon .w_ere: not- ‘estainShed conjunctively in
-the foregoing cited case.' | | |
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Having carefully considered the fivall submissions fronted to the
court by both sides and after going through the chamber summons, the
affidavit and counter 'af.ﬁdavit.ﬁ[ed”iri i‘héfniatter b\} 'the bartiés, the court
has found the issue to c‘letermine":‘in'."t*his .applicatio.n is whether the
applicant has managed to satisfy t:h_e'. court he deserves to be granted the
order is seeking from'the court, "I_T_he.f‘c0un‘c' has found the order the
applicant is seéking from the coﬁ;t is t'Ee\ order known as mareva

injunction.

As stated -in the case of Hc;fels and Lodges Tanzania Limited V.
Conservation 'Commissiohe’r & Two Others, Misc. Com. Application
No. 136 of 2021, HC Com. bivision at DSM (unreported) mareva injun;tion
is similar to interlocutory injg]nction orders granted by the court to prevént
occurrence of injury. before detérminatiéh of rights 'of.parties in a suit and
it is granted pending ﬁli‘ﬁg of a suit 1n cburt in future. It is a specie of
temporary injunctive orders which is exceptional to the general rule of
seeking and granting temporary injundive orders. That is because while
under normal circumstances injunctive orders are sought after a suit being
filed in court but mareva injunction is sfjught and gra_nted wi-thout'ha‘ving

a suit pending in court.
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The court has feund the applicant is' seeking for the order of
restraining the first and second respondents thelr agents or any one
acting on their behalf from dlgglng sand and threatenmg to demolish the
houses of the appllcant bu1lt on the Iand in dispute while there is no
pending suit in the court. However, the court has found as the order is
being sought pending expifation of -n'i'nety_ (90) days’ notice of intention to
sue the Government issued to the deernment by the applicant, it is

crystal clear that the applicant is seeking for mareva injunction order.

Mareva injunction ordef Wnich traces ‘i‘ts origin from the famous case
of Mareva Cnmpania Navfera SA V. >I'nternational Bulk Carriers
SA, [1980] 1 All ER 213 has been sought and considered in number of
cases filed in our c:ourt_s. Some of those cases includes the cases of
Mpegav .Auto‘ Link (T) Ltd, (supra) cited by the eounsel for the second
and third respondents.a‘nd the case of Leopard Net Logistics Company
Limited V. Tanzania éommerc_iai Bank Ltd & Three Othefs, Misc.

Civil Application No. 585 of 2021, HC at DSM (unreported).

The court has found that, as mareva injunction is a specie of
temporary injunction, then as submltted by the counsel! for the parties the
principles used to be conS|dered when determlnlng an application for

temporary injunction laid in the case of Attilio V. Mbowe (supra) are
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s.upposed to follovred_ in determination_of the application for an order of
Mareva injunction. The stated view of this_ court is getting support from
the case of Leopard Net Logistiés Company Limited (supra) where it
was stated the criteria 'laid i'n the case of’A‘ttiIio V. Mbowe, (supra) for
grant of injunctive orders apply in the apphcatlon of this nature The

criteria or prlnc:ples artlculated rn the mentloned case are as quoted

hereunder: -

(1) There must be a serious question to be tried on the
facts alleged, and the probabi/fty that the plaintiff will
be entitled to the relief pra yed

(2) The applicant stands to sqﬁ‘er irreparable loss requfring
the court:s intervention before the applicant’s legal right
is estab/rshed |

(3) On the ba/ance of con venierice, there will be greater

hardship and mischief suﬁ’ered by the plaintiff from
wrthho/drng of the mjunction than will be suffered by
the defendant from granting of it

While being guided by the prlndples stated herelnabove the court

has found proper to start with the ﬂrst prmcrple The first prmcxple requrres-
the court to be satisfied the appllcants have established there is a triable
issue or a prima facie case in the.'suit intend to be filed in the court and
there is a probability that the apt)Iicant will be en..titled to the reliefs
intended to be sou'g'ht from the tourt.
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The court.has found the applicant has d'eposed at paragraph 2 of his
affidavit that he is the Iawful owner of the surt property and he purchased
the same from Tausr Ramadhanl |n 2013 and from Patrlck Mhema in 2014,
The app__llcant deposed further at-p‘aragraph »3 that he has built two houses
on the Iand inldispLite and he has been res'fding‘don land in dispute for nine
years now. The appllcant deposed at paragraph 4 of his affidavit that
early thls year of 2023 he approached the Vlllage ‘Council seeking for
approval of survey[ng Iand in dlspute but hIS application was refused by
the Vlllage Councrl and the Ward Executwe Officer.

He deposed at paragraphs 5 6 and 7 of h|s afF dawt that,-later on he
got an mformatlon that the second respondent has rssued a permit to the
first respondent to d!g sand on hlS Iand and the f" rst and second
respondents had started surveylng the Iand in dlspute He deposed at
paragraph 8 of h|s afF dawt that the ﬁrst respondent who iS now aSSlSted
by the second respondent has trespassed onto the land in dispute by
entering carterplllar on the land and they are destroylng and alienating
the land and cutting down the mango trees owned by the applicant.

The court has found the respondents have strongly dlsputed in their
counter afF dav1t aII the facts deposed by the applicant.in the aboveé
referred paragraphs of the ap_pllcants ‘affldaw__t. The ﬂrst respondent

stated at paragraph 4 of his counter-affidavit that the land in dispute is
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part of the land ‘he bought from different persons. He~ stated tb have
bought the first farm from Hadija_Atthani Chuma on 215t November,
2011, the second farm frorﬁ Ally Salum kinyogori on 12 September, 2013
and the third farm from Duni'a.Selem:‘;mi' Kapama on 19t“‘Jan'uary, 2014,

The first 'réspondeht deposed further | that, later on he made
application for approval to .S"Urvey the ,fa.rms tQ.the Village Council who
after consultation wi'_ch the member§ of the vi[lége his application was
approvéd. He stated after hi_s applicatioh being approved by the Village
Council and the Ward Development Committee; he surveyéd all the farms
which were registered as one farm and given Farm No. 6916 — 6919. He
stated after survéying the farm he _applieci for permit of digging sand on
his land from tlhe second rés'pondent.ahd_ he was gfénted the permit by
the second respondent alfter;the reduir'e_jdIpfocedures-being observed.

On the side of the sécond an.dl _thifd .réspondehté it is stated at
paragraphs 3 and 4 of their counter affidavit that, there is no sale
agreement from the persbns-the applicant has alleged he bought the suit
land from them and there is no document attached fo his affidavit to show
he applied to survey the land.and his ap'pl'i‘cation was refused by the
mentioned authorities. It is deppsed |n the other paragraphs of the
counter afﬁd_avit of the second and third respondents that, the first

respondent is the lawful owner of the sdi_f land and he was issued with
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permit of digging sand in the suit land after complying with all the required
procedures.

After considering the ébove...'stat_ed deposition from both sides the
court has found there is a serious disppte tJetweefn the applicant and the
respondents over the ewnership of the land in dispute which.deserve to
be determined by the court after hearlng the eVIdence from the parties in
the suit intended to be filed in'the court. The court has come to the stated
finding after seeing the applicant is alleging is the lawful owner of the suit
land and the first and second respondents are meintaining the owner of
the land in dispute if the first respondent.

The court has considered the arg'ument by the counsel for the second
and third respondents that the applicant has not attached any sale
agreement from the persens he alleged’they sold the suit land to him but
find that is the issue to be "c:onsidered Iand determtned at the hearing of
the suit intended to be filed in the court and not in the present application.
The court has also come to the stated finding after seeing the criteria for
determine there is a probability of the intended suit to succeed was well
stated in the case of Cotgate Palmolive Company V. Zacharia
Provision Store & Others, Com. _Case No. 1 of 1997 (Unreported)
quoted with approval in the case of Kit)o Match Group Limited V. HS

Impex Limited, [2001] TLR 152.
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It was stated in tﬁe cited case fhat, the court is not required to
examine_the material facts'presented before it closely and come to a
conclusion thaj: the a‘pplica‘nt has _aic.;épsé:_\'r\_fhich is likely to s_ucceed or not
because to do so the court will be'prejudéing the case on its merit before
the case be_ing heafd." It was stated in the-re'ferred cése that, all what the
court-is required to do is tc"inl be satisfied that, on the face of the facts
presented before it.the. appli(;.ant has a.case which need to be considered
by the court and there is probability or:likelihood of his intended suit to
succeed.

It is because of the a‘blove" stéte_d 'bdsifion of the law and all what
have been stated hereinabove the cburt hé‘s come to the finding that, the
facts deposed in the affidavit supporting-the app_lication and the facts
deposed in the counter affidavit filed 'in_ the court by the respondents
together with the submi_ssions front.ed‘_to' the court by both sides have
established -th.é-applicant has managed ﬁo establish there is a prima facie
case or triable issue in the suit intended to be filed in the court which if
substantiated there is a probability or likelihood for the applicant to
succeed in the intended suit.' Co'nsequé_ntly, the court has found the first
condition for granting the orde.r the’appli(;ant is seeking from the court to

be granted has been established in affirmative.

18 -



Coming to the second condition for granting an orderrof temporary
injunction which is trreparab|e Ioss to be suffered if the order is not
granted the court has found that as stated in the case of T. A Kaare V.
General Manager Mara Coope_ratqye Umon, [1987] TLR 17, cited in
the case of Mpegav Auto Link (.T) Ltd (supra) the court is required to
consider whether there'is a need to protect either of the parties from the
species of injuries knov\t_n as irreparable injui'y before right of the parties
is determined. It was also stated in the book of Sohoni’s Law of
Injunction, Second Edition, 2003 at page 93 that: -

"As the injunctfon is granted durihg the pendencj/ _of the suit the

court will interfere to protect the plaintiff from injuries which are

irreparable. The expressfon Jrreparab/e injury” means that, it |
must be material one which cannot be adequate/y compensated

for in damages. The injury ‘néed. not “be actual but may be
apprehended.” ' |

While being guided by the position of the law stated in the above
referred cases the court has found that, the argument by the counsel for
the second and third respondents that the applicant has not shown in his
affidavit supporting the application how he will suffer irreparable loss if
the sought-order will not be granted but fi nd the stated argument is not
supported by the facts deposed in the aﬁ'" dawt of the appllcant The court

has come to the stated finding after seelng itis well deposed at paragraph
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12 of the affidavit of the applicant that he will suffer irréparable loss if the
sought order will not be granted and the respondents are left to continue

to accompliéh their move. .

The-courtlhas' also foun.d that, e\}eh' if if will bé said the applicant has
not shc;wn in hfs affidavit tha"_t he will suffer irreparable loss if the sought
order will nof be granted but tﬁe I(".OL:ll't ha‘s found the appli'cant- has‘
deposed in his affidavit witﬁout being disphuted by the respondents that
the first respondent is digging sand on the I.and in dispute and the first
réspondent has said to thié court.catégoricall\,} that his advocate has
written a letter to the épplicaht demanding him to demolish the houses

he has constructed on the land in _dispdfe.

The court has found thét, digging of sand on a land is an activity
which can change the stfuct_uré 6f lthéﬁ Ianlj and it is hot éasy to return the
same to its 6riginal strutturé and t:.extur_és. The court has also found that, |
demolition of the houses of the applicant if not restrained is an act which
will not only cause the appli.cant to .los;: the séid houses but also, he will
lose place of his residence as the counsel! for the applicéht said without
being disputed by the respondents that the applicant uses the stated

houses for his residence. To the view the.stated loss cannot be remedied
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by payment of compensation as submitted by the counsel for the second

and third respondents.

That makes the court to fmd that if the order of restraining the first
and second respondents to contlnue W|th dlgglng of sand in the land in
dlspute and the order of restrammg the move of the first respondent to
demolish the houses of the applicant before filing of his intended suit in
the court is not granted, and the respondents proceed with their activities,
the applicant will | suffer irreparable loss. It is because of the stated
reasons the court has found: the s’econd condition for granting the order
the applicant is seeking from the court has been established in affirmative
that the applicant will suffer Irreparable Ioss if the order will not be

granted.

With regards to the.thi_rd condttion for granting an order of temporary
injunction V\thich is balance of cohvehiehce the court has found that, as
stated in the book of Solonis Law of Injunction (supra) the court is
required toﬁ balance and _weig'h .the. miechief or inconvenience to be
suffered by either side before issuing or t{\}ithholding the seught injunctive
order. After considering all what is deposed in the affidavit supporting the

application and in the counter affidavit the court has found the applicant
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is the one stand to be more inconvenienced than the respondent if the

order is seeking from the cdu_rt will not be‘gr'anted.

The court has come to stated ﬂndlng after seefng that, if the first
respondent will be left to contlnue w1th h|s activities and the houses of
the applicant are demohshed the appllcant will lose place of residence
before instituting his intended suit in th'e court. The court has also found
the right he intends to seek in the suit intended to be filed in the court

will be rendered nugatory.

The court has considered the argument by the counsel for the second
and third respﬁendents' that if the 'orc.ler. seught will be granted the
respondents will lose p‘roﬁt.andi the 'revenue.'the'y are getting from the
activities the first responden:t is doihg en the land in dispute. The court
has found the stated loss of revenue cannot cause higher inconvenience
than the one to be encountered by the apphcant if the stated activities
will be left to continue as the applicant will lose hI_S houses, crops and the

place of residence.

Itis becau.se_ of the ebo_\)e statec; reeson's the t:ourt has found all the
three conditions for grant‘ingu an drder of temporary injuhction laid in the
case of Attitlio V. _Mbmt\;e (supra) have been established in the
application at hand. Coneequently, the Epp[i'cation is granted. The order
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to restrain the first and second respondents, their agents or anyone acting
on their behalf, from digging sand and threaten to demolish the
buildings/two residential houses of the applicant located at Msufini Village,
Soga Ward, within Kibaha District in Coast Region pending the expiry of
ninety (90) days’ notice to sue the Government is granted. Each party to

bear his own costs in this applicant. It is so ordered.

I. Arufani
JUDGE
03/08/2023

Ruling delivered today 03" day of August, 2023 in the presence of
Mr. Mbwana Ally Chipaso, learned advocate for the applicant and while
the first respondent is present in person, the second and third

respondents are represented by Mr. Stephen Kimaro, Learned State

R
I. Arufani
JUDGE
03/08/2023
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