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T.N. MWENEGOHA, J.

.Thls appeal is based on the followmg grounds -

| ’""-’f:,_wrong, issues contrary to what the appellant’s clalms thus=-gf,_:..-f

'_"j‘-“-:j."r;gleadlng to wrong DeC|S|on of the case,

"IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(LAND DIVISION) -
AT DAR ES»SALAAM._ .

LAND APPEAL NO. 26713 OF 2023 e
(Ar/S/ng from Land Application No. 299 of 2020, of the District Land and Housmg S
_ Tﬂbuna/ far I/a/a) ' - :

JOHN JOSEPH MKUNJA....;.;.‘;.......,’.‘.'*.; .......

 JUDGMENT

co ._'1 That, the Tribunal serlously erred in Iaw and facts in framlng"_;.';fz;f-'

o 2 That, the Tribunal serlously erred inlaw and facts. holdlng that,:_ :» n

- the appellant falled to prove hIS case for fallure to show .

":f-il__.'A;';-;i;’f-<Whether the person who. sold the |and to h|m had a litle top
) 7"pass to the appellant thus reachlng a wrong Judgment of the

. case;




" to'consider that, the appellant was not a party to the appellant

B the appellant in his applrcatlon

e - The appeal was heard through wrrtten submrssmns Advocate Paskazra'jf{';'__“

B abandon the 4t ground of Appeal in his subm|s5|ons

o 2nd grounds of Appeal and argued that, the trial Tr|bunal mlsdlrected ltselft

-..'.f.f-'_,m frammg the |ssues That the clalms by the appellant were for,;;_

'- 3 That the Trlbunal serlously erred |n law and facts for its fallure - '

"-.:Appllcatlon No. 42 of. 2014 wh|ch declared the st respondentif;_.j_
S the lawful owner of 25 acres, thus condemmng the appellant

without being heard;

. 4.That, the Tribunal seriously erred in law and facts in decla'rin'g'“ e

" the 1% respondent the lawful owner of the land compr|sed ofl‘_*‘g;" |
2 5 acres on erroneous deC|S|on of Appllcatlon No. 42 of 2020 :_'; |

__5.'.,That, the Trlbunal serlously erred |n lawin |ts Judgment by no":- |

A_ deallng with and give deC|5|on on clalms of trespass ralsed by_;‘ ‘

- ..Benedrct Maukr appeared for the 1%t and 2nd respondents whrle the:‘fl_f‘”
e iappellant was represented by Advocate Litete HaJ| Ndugo who chose to;.{'f C s

o ",4 __Submlttmg in favour of the appeal Mr Ndugo consohdated the 1St and‘-:j.‘f:i.j’-f’-:",:-‘-.?i'}f'-."

| '--compensatlon for trespass and demolltlon of the appellant’s house

S Ownershlp of the land trespassed upon is not among the |ngred|ents in D

L ; j.provrng trespass as stated |n Avrt Thadeus Masawe versus Isndory;f’ ST

RS "_';,.Assenga, Civil Appeal No 6 of 2017 Court of Appeal of Tanzanla:f

at Arusha (unreported). He went on to argue on the 31 ground of"-'z;";“.',v_f‘-*;:_'A -
L 'Appeal ‘that, the appellant Was condemned unheard when the__’lj"--_""""

| -?':,ff.respondents executed the Decree Ieadlng to. the demolltlon of the": e

V__"‘{_;appellant’s house. That there was no Order of Executlon tendered in’:

R the trlal Tribunal to prove the. aIIegatlons of the st respondent to'be:'_, e

,




B '._:chalrperson did not deal with the clarms of the appellant presented before';i;

-'Z“d grounds that, the fi rst |ssue framed by the trial Trlbunal was on whoff'_i._ﬂ:
s the rightful owner of the surt land. ThlS was very vrtal as there is no

- .trespass to land in absence of ownershlp of the same by another person'_i g

«executlng any Decree durlng demolltlon Above all the appellant was not':':-:_':-:'-" .
' | 3 'glven any notice prior to Executlon of the Decree in questlon contrary to E :
~ Order XXI Rule 34 of the Civil Procedure Code, Cap 33 R. E: 2019':_:-.._5 SRS
‘and the case on BaI02| Abubakar Ibrahlm & Another versus M/ o
‘:“.Benandys Ltd & Another, Civil ‘Revision No. 6 of 2015 Tl
. _'4(unreported) Lastly on the 5t ground it was argued that the learned o

'hlm He decided the matter based on mlsconceptlon that the appellant"‘{

-'was required to provrde a valuatlon report and this was wrong on h|s part

o In reply, Advocate Mauki for the respondents marntalned on the 1'5t and

| » _'Therefore the Chalrperson was correct to draw that partrcular |ssue as |t_,",;_:i_‘_.-'

R ".was lnev1table to decide the case before h|m W|thout establrshrng who L

-"among the parties is a rlghtful owner’ of the dlsputed land as stated |n
B ,Ge|ta Gold Mmmg L|m|ted versus Twalm Ismain Haasan Ikoza &':»
Others, Civil Appeal No. 103 of 2019 Court of Appeal of Tanzama

As for the 3" and 5th Qrounds ‘the respondents counsel argued them::_gi?_ D

Lt together that, the suit land was rlghtly owned by the 1t respondel‘\t Thef. %

'rest of the persons found there were trespasser That even though the;.'_”

.‘fj'respondent was not a party in Land Appllcatlon No. 42 of 2014, this does'i"ef R

= not make the appellant’s r|ght of ownershlp not to existing as stated ln;__j_'_g -

- "_"_{.'Equador Limited versus Natlonal Development Corporatlon, Clv

"?Applucatuon No. 388/01 of 2019 Court of Appeal of Tanzama "fa i

-- "}Dar es Salaam.




'lS whether the Appeal has merlts or not

" ,_I wrll start by d|scussmg the 1st and Z“d lssues where the appellant faultedf‘_'__f»f_'f{‘

_submrssnons the appellants counsel was of the view that, it was wrong toi

- »rarse the issue of ownershlp |n a cla|m of compensatron by the appellant
:._ffor demolition of his house by the respondents On the other hand the-;"-fﬁ.
~ respondents’ counsel malntarned that the issues were correctly drawn and-_?‘f

Ry . the deasron was justifiable.

: I went through the records of the trial Trlbunal and 1 found the pleadlngs;_
- (Appllcatlon from the appellant) At the' f" rst bullet of paragraph 6(a) of-;

severally was for a declaratlon that the applicant, now appellant rs af’_f'-:"-»

flawful owner of the suit: land and a compensatlon of 180,000 ,000/= to be'f:; s

o of the suit land and it was the applicant hlmself who wanted to be declaredf.%

) "":“'»"-"learned counsel is trymg to avord his clrent’s clarms The rules are settled"" "
_~"'f",.-.'f{that partres are bound by the|r pleadlngs hence the appellant cannot;t
come with a new issue at this stage see Yara Tanzania Limited versus..;
o A,_.'*.’-Ikuwo General Enterpnses Ltd C|V|I Appeal No 309 offii"’.f{
_;"__,;.;:2019(unreported) L - ‘_ | | Covii AT
";"'»'Indeed ‘based on the pleadlngs by the appellant/appllcant hlmself _thei._

i ';.ilssue of ownership was a must to be entertarned as |t formed the;m

Having gone through the submissions of partres as presented by the|r_f: L

respectrve counsel, and-the’ records at: hand the issue for determrnatronjf':;. :

o the tr|al Tribunal for- failure to- frame |ssues properly and for erroneously}f".-gi-{.'-.-.';

L f'holdlng that the appellant farled to prove his claims before it. In hrs e

= '-..-__""vthe same the appllcant's clalms agalnst the respondents Jomtly andi'-___.,-»_,

o .Pald to the applicant for unlawful demolltron of his house. So, ba5|cally,vf-1.

s the dlaims by the applicant who is now the appellant was on the ownershlp"-w-if-'

- -“"’_-the owner of the dlsputed land. It is surprlsmg at this pornt when hlS'-{"_,_‘..-‘ °




'”jbackbone of the apphcant/appellant clalms The compensatlon clalmedffj',;.-_":

"'was based on establlshlng if he owned the land in question. He falled tofl'i"'}.

_prove his claims; hence the issue was answered negatively against him .. -

| ~and in favour of the 1St respondent The trial Trlbunal at page 4, 5 and 6 .

| "._.explalned this fact very well. That the one ‘who sold the suit Iand to the,f-,;""_.
appellant (SM2), did not prove that he had a good Title to pass the same-j:_'-"__'__.

to the ‘appellant as stated in Fara.h.. Mohamed versus Fatuma_:;".';__

| 'Abdallah TLR (1995) 205.

: On my part, I nghtly agree W|th the f ndings of the trial Trlbunal f .

"Throughout his testlmony, Mr. Anatory Phldollne Mbangati (SMZ), did not -

o ~ show how he acquired the land'in question. Above all, the said land was»':ff-"f L

in: d|spute for years between the 1t respondent and other 9 persons

-'Therefore it was important for Mr. Mbangatl to clear the dust surroundlng_-:

. '; hlS achlSltlon of the sa|d land, ‘before. passmg it to the appellant That |sg_‘ '5"},- |

" to say, the evidence of- the respondent was heavier than that of the'"'f.-“ IRERE

- appellant at the Tnbunal He deserved to W|n as stated in Hemed Sa|d R
' versus Mohamed Mbilu (1986) TLR, 113. The 1**and ond grounds are: SR

| ."denled for lacking merits

-_On the 3 and 5% grounds I Wl|| also consolldate them  as done by the.:

o respondents’ counsel in her submlssmns The appellant’s counsel on thesejfif e S

. two grounds also claimed to be condemned unheard prior to Executlon of

o 'the Decree leading to the demolltlon of h|s house Ifind these arguments Voni

. B to be mlsplaced If the appellant lS agalnst the Executlon proceedlngs andi'.t:ffji_f_ f

f’_|ts Orders that followed, he should ‘choose the appropriate: remedy"'_t,_-"-_’}f;::» O

" available at his disposal to challenge the same and not by way of Appeal‘-l:f'_ .

| in another case, as he did. Above all, as I stated herein earlier, the fi ndlngsf

- of the trial Tribunal were »correct, there is nothing material from the .-




" appellant requiring the said findings to be overturned. Therefore, the 3rd

~- and 5% grounds are also rejected for want of merits.

e Eventually, I uphold the Decision of the_'-triél TribUhaI, S0 are theOrders i

. _followed it.

R it is so ordered.

- The Appeal is accordingly dismissed with costs. o

T NAMWENEGOHA
.~ wpee
 13/03/ 2024




