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Under normal orcumstances an’ obJectlon ralsed ina case is not

countered by an objecti'c)n. It isﬂcountered by a_rguments--and submissions.
However; there are some exceptional circumstances where an objection
raised in aic‘:ase may be countefed_ by aln objeetion where it seems the
objection raised in a case cannot be entertalned by the court. Itis under
the stated exceptlonal cwcumstances the court has found 'tself in a task
of_-entertaining objg_c:tion raised in the case at hand against the notice of
breliminary:objection ﬁled in- 'the court by the cbunsel f.or the defendants..

) : When the su1t at hand came on 25th Apnl 2023 for proceedmg with

hearlng the ewdence of fourth defendants wntness the court was mformed

by advocate Anindumi Jonas Semu Who was en‘gaged by the 'de‘fendants



to replace. advocate Em-manue'l“ Kessy :who vvas reprezsen"ting' the
defendants in the suit |n partnershlp w:th advocate WI|SOﬂ Ogunde that,
on 21St Apnl 2023 he Fled in the court the notlce of preliminary objectlon
and- prayed to be allowed to argue the pomts ralsed thereln by way of
written subm|551on The stated prayer was strongly obJected by advocate
G[deon Opanda who is representing the plalntlff in the matter The
_c_ounsel for the plaintiff raised varlous reasons to show the prehmmary
objections raised by the mentione'd counsel for the- defendants are 'not
maintained. | |
‘The matter was adjourn'ed.and the court reduired the counsel'for
the partles to come’ to the court on 16th May, 2023 to address it on
propnate and. ment of the notlce of prehmmary obJectlon f Ied in the court
by the counsel for the defendants When the matter came for hear:ng the
' counsel for the partles on the stated proprlate of the notlce of prehmmary
obJectlon fi Ied |n the court by the counsel for the defendants the plalntlff
was represented by Mr Gldeon Opanda Iearned advocate and the
-defe_ndants was represented by Mr. Anindumi Jonas Semu and assisted
by Mr Wilson Ogunde [earned advocates
"The counsel for the plalnt:ff told the court that the nottce of '
.prellmmary obJectlon fi led in the court by the counsel for the defendants

|s |n respect of Land Case No. 193 of 2023 and the parties are Abdul
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:Rajabu Zahoro uersus Kuringe Real Estate and Othe'rs and he has
prayed the suit tq be dismissed with cjostsl. He arg'ued the case: before the
court is not.Land Case No. 193 of 2023 but Land Case No 193, of 2621
and the partles m Land Case No 193 of 2021 are not the partles .
mentloned in the notlce of prel:mlnary ob]ect|on He stated the partles in
the Land Case No 193 of 2021 are Abdul Ra]abu Zahoro (sumg as
Administrator of the Estate of the late Rajabu Zahoro_) as.a plalnt[ff and
the defendants are Kuringe.Re'ai Estate Company Limited, Edward Eugine
MUShI and Hllda Raphael Soka : | o

He argued that shows the notrce of prelimlnary obJectten filed ln the
eeurt by the counsel for the _defenda_nts_rs notin respect of«_the suit before
the eourt but in respect of a total_lly different casje as the number of the
easé and the parties cited in the notiee of 'preliminary objec':tiornls are quite
d[ﬁ’erent from the number of the case and partles in the suit before the
court. He submltted that as the number of the case C|ted in the notlce of
prellmlnary ob]ectlons is totally different from the number of the present
case and the notlce shows the plalnt|ff Is sumg :n hlS personal capacrty as

a plaintiff whlle the plamtlff in the case at hand is. sumg asan admmlstrator

of the estate of the late RaJabu Zahoro the nottce of prellmlnary obJect|on

is unmalntalnable.




He Went on argumg that even‘ if it W1|| be assumed the number -of
the case mtended to be cnted in, the notice of prellmlnary obJectlon is 193
of 2021 and not 193 ‘of 2023 and the partles are the one lnvolved in the
suit at hand but the similar pomts of prehmlnary ob]ectlons rarsed in the
notlce of prel[mmary ob]ectlons filed in the court by the counsel for the
defendants were ralsed in the SU]T.' and wrthdrawn without ]eave to reﬁle
and there is no order made by the court to vacate the order of withdrawn
thie former - points of -preliminary objections .He stated ‘under that
crrcumstances the court is functus oﬁ" icio and stated to ref le the same
ob]ectlon in the court is an abuse of the court process He supported hIS
argument wnth the case of Steven Masato Waswa V. Joseph Smde |
Warloba [1999] TLR 334 where |t was held that, Jitlgatron has to come
to an end. ' | o

‘He argued that, as the similar preli.minary_ vobj.ec'_tions vtéte raised in
the.‘matt-er and withdrawn the court cannot. aliow the's'a’me preliminary
.objections to be refiled in the same case He 'rEferred the court to the case
'of Kurlnge Real Estate Company Ltd V Bank of Afrlca & Three
Others M|sc Com Appllcatlon No 18 of 2020 HC Com Drv at DSM _
(unreported) where it was stated that wrthdrawal of a matter precludes
subsequent preference of apphcatron of a srmllar nature by the same ‘

partles He also referred the court to Order XXIII Rule 1 (3) of the Civil
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Procedure Code Cap 33 RE -2019-which bars reﬁling of a suitfrom-the ,
court without Ieave from the court to refile the same in future

g He clteds rn hlS submrssron the case of Hal{ma Hamns: Rajabu
BuddaV Abubakarl Hamlsa MISC C|V|I Apphcatlon No 34of 2022 HC
at' _Arush_a (unreborted)|where |t was stated that, ‘Wlthdrawmg_-a matter
‘does not ch'ange.. the fact'that :.it."was o'n‘ce-f"ledf m the court. He art_;ued
the pnncrple laid by the court in the foregomg crted case is that once
matter is W|thdrawn from the court it cannot be refi Ied w1thout leave of -
the court.

He stated they are aware that prehmlnary obJectlon on point of law
can be ra|sed in a matter at any tlme He however submitted that as the
prehmlnary ob]ectlons ralsed in the notlce fi Ied in the court by the counsel
for the defendants were rarsed in the wrltten statement of defence fi Ied :
in'the court by the defendants and -WIthdrawn the notice of preliminary
objection filed in the co-urc should be struck 'o'u‘t and p_rayed thev"‘eo';urt‘-to
strike the same out with costs'. | R B

. In his response Mr. Anindumi Semu told the court that, what they
fi led in the court on 21% April, 2023 isa notice that the defendants mtend
to rarse the pomts of prehmlnary obJectlons llsted in the notice, they have
f Ied in the court and if they W|II be glven chance by the court they wrll

argue them He stated what they have fi led |n the court is a notlce and
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not prelirninary"objections He arguéd-that the counsel forfthe p[aintiff .
-has not stated is usmg which law to object the notlce they have F led in
_the.court He argued the Iaw does not provrde for how a notice of
-'prelimlnary ob]ect:on is requrred to be brought' to the court. -. |

He argued that, the issue of arrthmetrc error in the case number is
a typograph1cal error WhICh can be cured by way of amendment through
-Order VI Rule 17‘read together with section‘ 95 of the CIviI Proced'ure Code
as the error does not go to the merit of the case. He. argued that, the
court can aIso rely on sectlon 3A of the CIV]| Procedure Code to cure the
statedl. error. He ‘stated the court is requ1r_ed ‘to see the rtghts of the parties
in lthe-matter are protected. He stated the court is rec]uired :tol be guided
b'y;what will be a'rgued. by both sides |n relation to the potnts of pré‘lliminary
obJectrons contamed in the notice and not otherWIse | |

. He submitted it is true that there were prellmlnary ob]ect|ons whrch
vrere ralsed in the matter and 'w,,ere wlthdrawn from- tbe court. rjeargued
the said preliminary‘ objections -were raised |nthe 'ruritten statement of
'.defence in respect of the plalnt Wthh was before the court but now they
are no Ionger in eX|stence in the present swt He argued the stated
pleadmgs were amended and the notlce of prellmlnary obJectlon he has
raised in the matter is in respect of the amended p[alnt Wthh has never

been chaIlenged by any-prehmlnary obJectron.j '



He arg'ued‘ the various cases cited to the court by‘ _thehco_unsel f.or .
the plaintiff were dealing with Withdrawal of SUit and application from the
.—court He submitted the preliminary ob]ection Withdrawn from the court
nwere ‘not part of the proceedings and were never heard and determined
He stated the preliminary obJections intended to be argued in the notice
they have fled in the court is that the plaintiff’s cIaim is time barred He
'submitted that, section 3 (1) of the Law of Law of Limitation Act, Cap 89
R.E 2019 states a case fled in‘the court out.of time ought to be dismissed _
notWithstanding the that limitation of time has been raised as a defence
or not. | ‘ |

| He bolstered his submission Wlth the case of Elibariki Malley V
Sallm Karata CiVil Appeal No 27 of 2022 CAT (unreported) where it
was stated that, court cannot keep quite when there are irregularities in
a. matter which need clarifi cation He stated it was held in the- same case
that the issue of law can be raised at any stage of the case He stated
the issue of defective verifi cation of the amended plaint has naver been .
: raised in the matter and the issue of plaintiff to lack Iocus'staridi to sue
are points of law which go to the merit of the case Finally, h__ejp.rayecjl_ th_e
court to allow their preliminary obJections to be heard

In his reJomder the counsel for the plaintiff argued that the counsel

for the defendants IS misleading the court by saying what they have
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brought to the court is a notice and"not-'preliminar;y obje‘ctions.-‘-He stated
=-|t is not true that the Iaw does not provrdes for how the prehmlnary
obJectlon is requlred to be brought in‘a surt He went-on argurng that, the
error on the number of the case: IS not a typographlcal error as It is talkmg
of a different case and drfferent parties. He submltted Order VI Rule 17
of the Civil Procedure Code is not relevant in the matter as the notlce of
preliminary. obJectlon is not a pleadrng envisaged m'the- cited law. He
'stated the term pleading is defi ned under- Order VI R'ule 1"'of- the Civil ©
Procedure Code to mean a pla[nt or written statement of defence

He argued that to say the defects |n the not[ce-of prehmrnary
lobjectron can be cured by sectlon 3A of the CIVII Procedure Code is
lmproper as he has not stated how the prmcrple of overndrng obJectlve
can be used to cure the stated defects As for the argument that the -
wrthdrawn prellmmary ob]ectlons were m respect of the former p|a|nt he
'stated that does not glve the counsel for the defendants rrght to reF Ie in
the court the prellmlnary ObJeCtIOI'l whlch were W|thdrawn from the court.

He stated if the issue was to file prehmmary ob]ectron in respect of
the amended plaint, he was reqwred to file. the same in their amended.
written statement of defence and not to file the same at the stage the
Icase has reached He submltted to F Ie the same at thls stage is an

afterthought He prayed the court to take lnto con5|derat|on the stage the'

g




case has reached. He stated withdrawin.g preliminary objection is one-way
of disposing of the prellminary obJectlon He. stated the argument that it -
is not in the record of the matter that the prelimmary obJections were not
‘ratsed in‘the matter is not true as it is in'the record of the matter that the
preiimmary Ob_]ECtIOi’lS were ralsed and wrthdrawn
- _It was stated by the counsel for th_e= -plaintiff tha‘t,”the issue .'of

withdrawal isin respect of a su‘it and not preliminary objection, the law is -
not static and the court has given different interpretation to include every
matter W1thdrawn from the court He stated the pomt of Iimltatlon of time
'was ralsed |n the prewous notice as it was stated the court had no
]Ui‘lSd!Cthi’i to entertain the matter

- He submitted the case of Ellbarlkl Mally (supra) iS not appiicable
in the matter at hand. He stated alI the pomts raised in the notlce of
-prellmlnary obJection were raised in the prellmlnary objection which were
W|thdrawn from the court. He complalned the prellm!nary obJectlons have
been raised in the ‘matter he does not:- have |nstruct|on to represent the
plaintlff He ended his submission by praylng the court to struck out the
notice of preliminary objection 'ﬁled in the ‘court by the_'counsel' for- the
defendants with costs | B

After givmg keen consrderation to the arguments fronted to the

count by the counsel for the parties in respect of the notlce of prellmmary
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objection filed in the court by the .counsel for the parties and after
conSIdermg the obJectlons ralsed by the counsei for the piaintiff the court
has found the issue to determme in this matter is whether the notice of
,prellminary ob]ections 1s maintalnable and .can be entertalned by the
-court In determine the above |ssue‘ T wnli start w1th the f rst ground of-
the objection rarsed: by the counsel for the -plalntlff'w_hich sta\tes the notice
of preliminary objection is u'nmaintainable -

I will begin with the argument that, the notice of prellmlnary
obJectlon f ied in the court by the counsel for the defendants is ln respect
of a totally d[fferent case from the case before the court The court hasn
foun'd it is true as rlghtly argued .by--the counsei for the piaintiff'that, the
notice .of preliminary objection' 'ﬁ_led in thel'cou_r,t‘by the COunsei for the
defendants is in respect of totally. a. different Iandcase ‘n.um'be‘r'and
different parties from the one in the case at hand o |

The court has found the notice fi led in the court by the counsei for
the defendants is i respect of Land Case No. 193 of 2023 and the parties
Clted in the notice of preliminary obJectlon are Abdul RaJabu Zahoro
versus Kuringe Real Estate Co Ltd & Others The stated CItation is
quite dn‘ferent from the case at hand which.is Land Case No 193 of 2021
and-the parties are Abdul Ra]abu Zahoro (Administrator of the estate

of the _late Rajabu Zahoro) as a plaintiff versus Kurmge Real Estate_
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Cornpani/ Limited, Ed\rvard Eugine Mushn and Hilda RaphaEI as the
first, second and thrrd defendants respectlvely
The court has found the counsel for the defendants has not d|sputed
-the notice of prellmlnary obJection he has F led in the court has the stated
defects He ]ust argued the defects are typographlcal errors Whlch can be :
cured by way of allowmg the notlce to be amended He stated the defects
:can also be cured by using overndlng obJectrve pnncrple provrded under
sect|on 3A of the Civil Procedure Code. The court has conSIdered the
suggestlon made by the counsel for the defendants and fi nd |t lS true that
there are some crrcumstances where typographlcal errors or defects in a
pleading or do_cument filed in court can be cured by way of allowing the
pleadlng or document to be amended or corrected |
| ‘The court has found the error or defect of . namlng ra party to acase
-wbrongly WhICh erI not mislead the court or the part|es as to who is bemg
referred in the pleadlng or document fi Ied in the court was con5|dered in
the case of Chrlstma Mriml V. Coca Cola Kwanza 'Bottlers Itd ClVl]
Applrcatron No 113 of 2011 CAT at DSM (unreported) where by the Court
of Appea] endorsed the posmon stated in the case of Evans
Constructlon Co. Ltd V Cherrmgton & Co. Ltd & Another [1983] 1

All E.R 310 Where it was held that -
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.as the mistake in thrs case which /ed to usrng the Wrong '
name of the current landlords did not mislead the Bass
Holding Ltd., and as in my wew there aan be no )
reasonable” doubf as to .the true /dent/ty of the person

. mtended to be sued it would be ]ust to correct the name. -
of the respondent " ' o |
From what was stated in the above cited cases lt is the view of this

court that, amendment or correctlon of a pleadlng or document can be
aliowed when the error. or defect is not going to the root of the matter
| and it will not cause ln]ustrce to the other srde Now, the questlon to ask
here is whether the errors or defects appeanng m the notlce of prellmlnary‘ '
obJectlon filed in the court by the counsel for the defendants can be cured
by allowmg the notlce to be amended or the court can use secuon 3A of
the Civil Procedu,re Code to cure the stated errors or defects.;__

The court ‘has found the .error or defect the- coun'séf for the
defendants is argumg are curable by way of amendment or by usmg '
sectlon 3A of the ClV|| Procedure Code are not only on the number of the
year of the case WhICh is lndlcated in the notice is Land Case No 193 of
2023 mstead of Land No. 193 of 2021. The court has found the errors or
defects are also on the partles C|ted in the not|ce of prehmmary ob]ectlon

| The court has found as nghtly argued by the counsel for the plalntlff '

the plalntlff is referred in the notlce in his personal capaC|ty whlle in the .
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case before the -court is indicated is suing as administrator of the estate

_of the late RaJabu Zahoro Seque[ to that the court has found the notice
shows the defendants in the surt IS Kunnge Real Estate Co Ltd & Others_ |
and names of those other defendants are not disclosed anywhere in the :
-'notlce of prellmmary obJectnon f led. |n the court by the counsel for the
defendants | e .

- To the view of this court the s.tated' d_efects. are not .mere
typographical errors or defects which can be cukred by way of amendment
or correctlon by usmg section 3A of the CIVI] Procedure Code as suggested
by the counsel for the. defendants as they are referrlng to-a tota[!y
dlfferent case number and ‘dlfferent partles from the one lnvolved in the
'case before the court The court has come to the stated vnew after .seemg'
the parties referred as other defendants in the notlce can be anybody
mcludmg even persons who not partles in the case at hand | |

- Basmg on the stated C|rcumstances the court -has come to the
sett[ed view that fallure to cite the correct year of the case and fallure to
name the parties in the case correctly are errors or defects Wthh shows
the court has not been properly moved The foregomg view of this court
is bemg bolstered by the p051t|on stated by the Court of Appea] in the

case of Quahty Laboratory Tanzama L|m|ted V Shaban Hassan
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Cifv'il' Ap[jeal_ No. 1.52- of 2015 "‘(unreported.) where it was stated th‘at_, failure '
to cite the case properly renders the court |mproperiy moved
| Although the foregomg f nd1ng would have been enough to dlspose |
of the issue before the court but the court has found pertment to say .
-somethmg in relation to the second_ ground raised by the coun_sel_ for the
p[a:inti‘ffl to obj_ect-the points of pr’eli_minary.objection '_raised:in' the notice
filed in the court by the counsel,fo_r the defen_dants‘to be entertained by
_'the coUrt; "fhe court has found the counsel for the plaintiff state’d the
prehmlnary obJectlon ralsed in the notlce fi Ied m the court by the counsel
for the defendants were |n|t1ally raised in the suit at hand but Iater on
were W|thdrawn without Ieave to refile. |

The court has found without beating'about the bush it is proper to
say at this’ Juncture the posmon of the Iaw as stated by our: court in
number of cases is very clear that a matter wrthdrawn from the court'
cannot be ref Ied where there is no Ieave to ref le granted by the court.
That can be seemg in the cases of Kurmge Real Estate Co Ltd and_ _
Halma Hamisi RaJabu Budda (supra) crted to the court by the counsel
' ,_for the p[a|nt|ff The s:mllar posmon of the Iaw was stated in the case of
Kurwa Guchenya & 18 Others V. Grumeti Reserves Limited, Misc.

Labour Appllcatlon No. 13 of 2021, HC at Musoma‘ (unreported).
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The quest|on to determme here is whether the pomts of prellmlnary
obJectlons contained in the notlce filed in the court by the counsel for the
defendants have ever been f led inthe court and wrthdrawn wnthout Ieave ”
to refile so that it can: be sald they cannot be ref led. The court has found
the record of the matter speaks clearly that rn|t|ally after the defendants
be[ng served w1th the copy of the plalnt hlS counsel raised in the written
statement of defence he fi Ied in the court on 7th March, 2022 a notlce of
prellmlnary objectlon contammg the foIIowmg pomts of law: -

1. This honourab/e court has no Jurrscﬁct/on to hear and |
determiné the suit at hand = | B
. 2. The plaintiff has no locus standi to institute this su:t ;
3. The verffication clause is incurab/y defectfve as
fa.'/ed to show paragraphs of own know/edge and
‘that of information. | L
The record of the case sh'ows_fur‘ther that, wheh the rnatter came

for hearing the listed points of preliminary objection on 23" May, 2022
the counsel for.the defendants prayed to'withdr'aw the listed ipoints' of
.pre[iminary objection from the court. The "prayer- was grante'd:and after
w1thdrawmg the stated pomts of prehmmary objection, the plamtlff’_
'counsel prayed for leave of the court to amend the plaint. After the prayer

being grant_ed the arnended plalnt was filed in the‘courton ___30th May, 2022,
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Thereafte.r -the matter proceeded and on 21 April 2023 \n/hen the
-court was contmumg with hearing of the evidence of the fourth
defendants’ wutness the newly engaged advocate for the defendants Mr.
Anmduml Jonas Semu fled in the court the notice of preiimlnary ob]ectlon. '
WhICh is the subJect matter in. the mstant ruiing The pomts of prelim[nary
obJectlon he has raised in the impugned notlce of prellmrnary objection .
are as follows -

/.. | Thfs suit is hopeless time barren henceforth the same
is to be dismissed Wll‘h costs’
if. - That the plain tiff plaint is incurably. defectfve and bad
in law for want of verifi cat/on of paragraph 10. (I) and
(i) therein contrary to Order VI Rule 15 (1 ), (2) and
 (3) respectively. |
iff.  That the plaintiff has no locus to sue.in this matter.”

" After carefully considered the two sets of preliminary ob_jéi':ti'ons'
quoted hereinabove the court has found that, although there are some
: .similarities in some of the points of law raised in both notice of preliminary
objection but there are also some d| SImiIanties in the two sets of the
notice of prehminary objectlons The court has found whlle the first point

of preliminary obJection in the first notice of preliminary objection was

stating the court has no__ jurisdiction to e'ntertain__ the suit at hand, the first
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point of preliminary objection in the current notice of preli’minalry objection _
. stat‘es‘the suit is time barred. | | |
‘Although it is true as arQUed"byi_the: counsel'_for the plainti:ff;t_hat the
issue ot limitation_ of time relates to the j:urisdi'c'tion "of'the court to
entertain the matter but there isfnothing'material a\./ailableﬂ to establish
the jurisdiction of the court"in.timated .in the l‘irst notice ol‘ preliminary
objection was in respect ot the limitation of time. : tl‘nder- that
'_c1rcumstances it cannot be sald the first pomt of law ratsed in the current
notice of prellmlnary obJect|on has ever been F led |n the court and
“withdrawn. The court has also found that, although the second pomt of -
prellmlnary obJection in both notice -of prellmlnary obJections states
verlﬁcatlon clause was defectlye but d\e point in the second polnt of
' prelimin'ary objection in th'e fi rst notice of- preliminary objection st-ates the
defect of the vern‘" catlon clause was about non- disclosure of the
‘ p-aragraphs veril’ ed on the lnformatlon and the paragraphs venl" ed or own
knowledge | |
The court has found |t is onIy the third pomt of prellmmary objectlon
which is almost S|m|lar in both notlce of prehmlnary ObJECthﬂS However
'the court has found that whlle the fi rst 'notlce of prellmmary obJectlon
was filed in the court in respect of the orlglnal pla|nt Wthh has already

bemg amended the current notlce of prellmlnary obJect|on is supposed
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to be considered in relation to th_e:.amende'dw p‘Iaint 'vvhich 'is-'moving' the
court to entertain the case at hand. .I |

| It“is also the ﬁnding of th_is court that, althdugh the impugned notice
| of preliminary objection is r‘eduired to be -conside'red in’relation to the'
-amended plamt but the second po:nt of prellmmary shows is challengmg
-the vern“ catlon clause of the p[amt and not amended plaint which ‘is
another ground Wthh is maklng the lmpugned notlce of prellminary‘
objection to be defectlve Although as atluded heremabove the” pomts of;
prellmmary objectlons ra[sed ln the impugned notice of prellmlnary
obJectlon couid have been enterta;ned by the court because they have
never been ra!sed in respect of the amended plalnt and WIthdrawn S0 that
it can be sald they cannot be refiled in the court but the defects observed |
.lnk the notice wh|ch is carrylng the sa:d pomts of prehmlnary ob]ect|on
makes the court to f“ nd it has not been properly moved |

Consequently, the court has found the obJectton ralsed by the |

counse] for the plalntlff that the notice of prellmmary ob]ectlon filed in this
court by the counsel for the defendants on 21St Apnl 2023 s defectwe
and has not properly moved the court to entertaln it IS merltorlous and-
deserve to be u_oheld. In 'the upshot the stated-nohce of‘prehmlnary
objection is he‘relby struck- out‘fo'_r being irncurabsly def‘e‘ctive .an_d. the costs
to follow the event. It is so ordered. | o
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Dated at Dar es Salaam this 30 day of March, 2023.

I. Arufani
JUDGE
02/06/2023

Court:

Ruling delivered today 02" day of June, 2023 in the presence of Mr.
Gedion Opanda, learned counsel for the plaintiff and in the presence pf
Mr. Anindumi Jonas Semu and Mr. Sylivester Korosso, learned counsel for

the defendants. Right of appeal to the Court of Appeal is fully explained.

B ——
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ZZOURT 0N
/3 kA""’f;j:‘\p\»\“*e\_‘
I. Arufani
JUDGE
02/06/2023
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