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IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(LAND DIVISION)
~ AT DAR ES SALAAM |
LAND CASE NO. 272 OF 2022

JOAN TATU MAYENGA .................... isT PLAINTIFF

IBRAHIMU MAJEBELE MAYENGA. .crvvresssserserernns 20 P ATNTIFF
| VERSUS - | o

LYZV CY-TL T QU——— g .11 YA

MARK ACTIONEERS &couRT S -

BROKER COMPANY LTD.....vc... eevoeeseesossrsones-2% DEFENDANT

| EXPARTE R‘ULENG.
X. ARUFANI, J | |
. The 'ﬁ[aintiﬁs filed in this court the .iﬁstant suit agéinst ‘the
defendants to challenge the move of the defendants to sale the house
built on land held under Certifi cate of Title No 86951, Iocated on Plot No
2077, Block D Changanyikeni Area wnthln Kinondoni Mun[c1pahty in Dar
es Salaam C|ty (hereinafter referred as the suit property). Th.e mengoned
suit prope@ was mortgaged as a collaferél,’used to seéure loan facilities

advanced to the second.blaintiff by the ﬁrstdldgafendant. ‘ |
After the éeconq- 'p[aliﬁéiff failed to:re,pai/hthé loan facilities a'd\'fanced

to him, the first defendant exercised its legal right of selling the suit



property to settle the eutstanding debt th‘ey are claiming from* the second
plaintiff Wthh is now being challenged in the matter at hand Upon the
defendants- belng served W|th the plalnt and the summons to file their
written statement of defences in-the court, the ﬁrst defendant ﬁled in the
court its written statemen't of defence which 'c_:ompri.se'd.\ a n_dtice of
preliminary‘ obje;:tion on point of.law.which States tnat:‘ . |
"This suit is res judicata to the Application No. 47 of 2018 o
| which was settled by the parties and finally determr'ned

in the Dfstnct Land and Housing Trrbuna/ for Kmondom
at Mwanan vamala.”

Whe‘n'the matter came for nearing the raised peint."ef 'preliminary
objection the plalntiffs were represented by Mr. Alex Baloml learned
advocate., The first defendant was represented by Ms Upendo Mbaga
learned advocate and the second -defendant was absent. The counsel for
the parties prayed and allowed to argue the prefiminary dbjec_tien by way
of written submissions and-they were given t;ime_'-frame for filing their

written submissions in the court.

The counsel for the first defendant cemplied withp*the'o_rder of the
court and filed the first defendant’ submission in the court on the time
fixed by the eourt. There is no rep_ly to th;e first defendant’s submission

which was filed in the court by the counsel -‘fqri_the plaintiff and_-neither the



plaintiff in person or. her advocate enter a'ppearance in the c'ourt to state
why they failed to file their reply to the submission of the first defendant.
The 'stated'fsitua.t-ion caused the court to find itself compelled to decide to
oroceed to dispose of the ooiht of orelimihary' objectioh raised by the first
defendant by. basing on thesubmission filed Jn the court by the counsel

for the first defendant alone;

The counsel for the fi rst defendant sfated in his submission that, the
matter before the court is res judicata to the Application hto'. 47 of 2018
which was settled by agreement entered by the parties and recorded by
Kin'ondoni District Land and Housing Tribunal (henceforth the. tribunal).

-He referred the -court to seotion 9 of the C[\ril Proeedure__Code_, Cap 33,
R.E'2019 and stated it enshrine the doctrine of res 1judicata. H’é reterred
the court to the case of Pemel Lotta V. Gabriel Tanakl & Others
[2003] TLR 312 whlch set out the F ve condltlons reqUIred to be
establlshed to prove a case is res Judlcata and showed how the stated

conditions have been established in the pr_esent case.

He also referred the court to the case of Pravin Girdhar— Chavda
V. Yasmm Nurdm Yusufah CIVI| Appea{ No 165 of 2019 (unreported)
where the Court of Appeal followed the words stated in the case of

Haystead V. Commissioner of Taxatlon [1926] AC AC 155 where it



was stated that, parties are not permitted to begin fresh litig._ation because
of new views'.they may entertain ot the law of the case or new versions
Wthh they present as to what should. be a proper apprehen5|on by the
court of the legal result If thlS were permltted httgatlon would have no-

end except when legal mgenuzty ls‘exhausted.

He argued that, the first plaintiff is the wife of the second plaintiff
and the second plaintiff mortgaged the fanded prope@ to secure the loan
facility he obtained from the hrst defenldalnt., He argued 'thlait, the stated
loan faciliity has never been' repai_d un'til today and all the t’ime the plaintitfs
have been instituting cases in court to restram the first defendant and lts
agent from recoverlng their loan facmty He concluded h[s submussuon by
stating the suit is res Judlcata and prayed the court to dlsmass the suit

with-costs.

I have given due consideration the argument‘s _fronted -to the court
by the counsel for the first defendant and ﬂnd the main issue for
determination in the matter at hand ils whether the pOint of law r_aised by
the first defendant that the eauittat'ha_nd is res ::jud)icata to Land'Applica'tion
No. 47 of 2018 of the tribunal is meritorious.JThe cOUrt has_ffound as rightly

argued by the counsel for the ‘ﬁrst defendarnt the doctrine of res judicata



is provided under section 9 of the Civil Procedure Code which states as
follows: - - o
"Wo court shall trf any Sbit or iissué- fn which ‘the maltter
directly and édbstanna//y in issue has been directly and -
sqbstantié//y in issue /'h.'a former suit between the same
parties or -between parties under whom they or any of
z;h‘ém.-c/é}m /it/yat/hg ,ur;def the sa}ﬁe title in a - court |
competent to try such subsequent suit or the suit in
which such issue has been sdbsequent/y raised and has
' been heard and finally decided by such court.”

The court has found-the object of the cited doctrine of res judicata is
to bar the parties to go to court on the same issue which has already been
determined to its finality by a competent court. The stated—lobject can be
seeing in the case of Peniel Lotta (supra) where it was held that: -

"The object of the doctrine of res jifdicata is to bar N
multiplicity of suit and guarantee ﬁf?é/itj/ to litigation. Tt

makes conclusive a final juéfgment between the same

partiés or their privies on the same issue by a co'urt"bf )

competent jurisa?'cﬁon in the subject matter of the suit.”

It is an es;tab'lisheld position of the Ia\'ﬁ:\'that, in .ordé‘r to séy a suit is
res judicata to a former suit fhere afg' conditions Wthh _must be
esfablished 'e;_re in cé-éxiste‘nce in the cﬁrrént suit when cqmpareq with
the previous suit. Those c_o'hditions can b_e?,dérived,from sectién 9 of _thg
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Civil Procedure Code quoted heretnabove whrch were ‘well summarlzed in
the case of Pemel Lotta (supra) The stated condlt:ons which the counsel
for jthe first defendant has‘ listed in his submission can also be found in
the case of Yohana Dismas Nyakibari & Another V. 'Lushoto Tea
Company Limited & Two Others, Civil Appeal No. 2008, CAT at Tanga
(uhreoorted) where it was stated by the Court. of Appeal that: -
“There are five cona?tfons' which must co—exfst before ;:t:“he E
doctrine of res judfcata can be in voked These are; (i) .the’
matter drrect/y and substantral/y in issue /n the subsequent
" suit must bave been _dfrect/y and substantfa//y in issue in
the former suit; (ii) the former suit must have. been_
between the same pan‘/es or pnwes c/a/mrng under them ”
(ifi) the parties must have //t/gated under the same dt/e in
' the former suit: (iv) the court which decided the former
suit must have been competent to try the subsequent swt

and (v) the matter in issue must have been heard and )
finally deaded in the former suit.” "

While being guided by the foregoing',;stated princiole of the law the
court has found that, in order to be able:to determine whether the preseht
suit is res judi'cet‘a or not rt .is‘;required to 'Iook into th.e_ current suit and
compare the same with the forrher suit which the counsel for the first

defendant has argued it was conclusively settled by the tribunai,



Starting with the first é_ondition rela_ti.n'g to thé Issues'iinvolved in the
former application determivned by_thé_tr?bur]al and the'iésues ihvb[véd in
the suit b'efo:'ré the court, the coUnsél fo'r_'thé_fi rst defendant argﬁed that,
the hatter béfo_re the court é_s avéir'red.- at pha'ragraph‘ 6 of the plaint is
directly ana_ sUbsfantiaIIy thé same with the i_s,s;Jes pleacied ét paragraph
5 (c)__ of ‘the former application. A'fte‘r going through the mentioned
péragraph 6 of the plaint and paragraphs (¢) of the Applicatidn No. :47 of
2018 which its cfopy is annexed in the written statem.e'nt of defence of the
first defendant,hthe court has found it is not tl.‘ue that the issues raiéed in
th.fe former applicétidn are directly and subsfa ntially the same aé the-issues
involved in the suit at ha.ndf.:f—

The court has arrived fo the stated ﬁnding afte‘r sééing the ma_in
issue in the former appliégtjon wés .centred on restraining. the first
defendant from exercising its p_o'wer as a r;_wortgagee. to a'ppc_:jﬁﬂt a receiver
manager or'kan‘ aﬁctioneer o=f selling the sﬁit '[.)roper;cy basihg' on -\/-afi0l}ls
grounds stated in the é:pplic;atidn. The stafed issue is d'iﬁ;erent from the
issué before .the. court as .the plaintiffsilar:e challenging sale'-df the su_it
property. | |

The plaintiffs in the present suit are Iqhéllenging the |Iegality of the

settlement agreement entered by the: .part"ies in the former J‘application
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basing on various grounds. There isAaIso an issue of lack of spousal
consent in the agreement entered by the second plalntn‘f and the first
defendant for consolidating the loans advanced to the second plaintiff in
the present suit which was not an issue in the former application. Under
the stated circumstances it cannot be sald the first condition of the issue
involved in the former appllcatlon is dlrect[y and substantially the same
with the issue in the current suit has not been established by the counsel

for the first defendant.

Coming to'the second:condition relating to the parties involved in
the former suit and the parttes involved in 'the current suit the court has
found the counsel for the first defendant argued that, the parties in the
current suit and the parties in the former application are the same. After
going through the plaint ﬁled in this court by the plaintiffs and the copy
of the recor_d of the former applicant annexed in the written statement of
defence of the first defendant the court has found there are some parties

who are parties in the current suit but they were not parties in the former

application.
The court has found that while the .parties in the former application
were Ibrahim Majebele Mayenga as a plaintiff versus Azania Bank

Limited as a defendant,f ‘the- parties in the suit at hand are Joan



Mayenga and Ibirahim Majebele‘Mayenga as pIaintiffs versus Aiania
Bank Limited and Mark Auctloneers and Court Broi(ers Company
lelted as defendants From. the foregomg observation it'is crystai Clear
that, Joan Mayenga and Mark Auctioneers and g:ourt Brokers' Company
Limited wh‘o are parties i_n the‘,present suit were not parties in the former

suit.

The ‘c.:ourt has found that, even if i_t_,vyill. be said the first piaintiff is
privy to the second plaintiff becaose' the f'rst ‘plaintiff is the‘ wife of the
second plaintiff and the second defendant iS the agent appomted by the
first defendant to sale the. mortgaged property to settle the. debt of ioan
advanced to the 'second plaintiff but as stated in the f rst condition for
the invocation of the doctrine of res Judicata to apply the issues in the
former application are not directly and substantially the same as the issues
involved in the current suit. Under that circumstan_ce_s It cannot be said__
the suit before the court is res judicata to the former applit:ation.

Eve'n though it might'have been said“th)e parties in both ‘_matters are
litigating under the same title as required by the third condition and the
tribunal which dealt with the former application was competent to decide
the matter as reqUIred by the fourth condltion for the doctrine of res

.-]udlcata to stand but the court has found it cannot be.said with certainty



that matter ‘was heard and F inally decided by the’ tribunal. "The court has
arrived to the stated fi nd|ng after seelng that, although there is a copy of
the deed of settlement annexed in the wrrtten statement of. defence of
the first defendant which shows the stated settlement agreement was
fi Ied in the- tnbunal but there is.no any evrdence in the record of the matter
showing the st_ated-settlement agr_eement was accepted and recorded by
the tribunal as the decision reached by the parties as provided under

Order XXIII Rule 3 of the Civil Procedure Code, Cap 33 R.E 2019.

Even if the stated se‘t-tlem'ent agre‘ement \;vas a.c'cepted and recorded
by the tribuhal as the decision made by the’ parties in their ‘dispute. but
the court has found that, as the former suit ended with a settlement
agreement entered by the' partles,. the ‘doctrine of res judicata.cannot be
invoked in- the present smt because partles settlement agreement or
compromlse IS not a dec15|on of the court. It |s rather an acceptance by
the court of somethlng to which the parties have agree to. -In other words
the court has not decided anything in the matter determlned by the
partles agreernent or. compromlse The stated p05|t|on of the law was
stated by C. K. Takwam on Cnnl Procedure Code, 7“‘ Ed|t|on P. 378

as follows. -
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"A compromise decree is not a decision of the court.

. It is acceptance by the court of something to which

. the parties had agreed. A compromise merely Seté

- the seal of the court on the agreement of the
- parties. The coUrt does not deab’e anything. Ndr can

- jt be said that a deas:on of the court is /mp/:(:/t in it

Hence a compromise. decree cannot operate as res

Jucﬁcata

The above stated ﬁndi,ng 'ndakes the court to c‘ome to'the settled
ﬂ'nding that, it is not‘ohl'y that the f*orm’et_ :app,lication- was not heard and
finally determined by the tribunal as it was,tejr‘rninated by the settiement
agreement entered by the parties but also some of the conditions required
to be established for the doctrine of ree judicata to stand ha\(e',.not:been
established in the:matter a‘s required by the Jaw. That b‘eing th‘e positibn
of the matter the court has found. that the pomt of prellmlnary obJectlon
raised by the t‘rst defendant that the smt at hand is res Judtcata cannot
be sustalned as It has not been substantlated to the standard requlred by
the law. | H .

Althoulg-h there is no submission filed in the ct)urt bYIthe‘ p]aintiﬂ-c or
his counsel to reply to the submission. of the counsel for the first deFendant
but the court has found the point of p’relitnin_ary objection raie‘ed by the

first defendant cannot be upheld as it is devoid of merit. Consequently,
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the point of preliminary objection raised by the first defendant is hereby

overruled with no order as to costs. It is so ordered.

Dated at Dar es Salaam this 15™ day of June, 2023

I. Arufani
JUDGE
15/06/2023

Ex Parte Ruling delivered today 15" day of June, 2023 in the
presence of Mr. Mbagati Nyarigo, learned advocate for the first defendant

and in the absence of the rest of the parties. Right of appeal to the Court

e

I. ARUFANI
JUDGE
15/06/2023

of Appeal is fully explained.
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