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AT MOROGORO
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VERSUS

HALMASHAURI YA MANISPAA MOROGORO.....RESPONDENT

JUDGMENT
Date of Last Order 24/11/2020
Date of Judgment: 08/12/2020

Z.G.Muruke, J.

Elizabeth Silayo, filed dispute at CMA on 10™ September, 2015
claming to be paid a areas of salary, leave pay, allowances for two months
and certificate of service. In total, she claimed sum of 15,859,463, At
CMA, her claim was dismissed, with exception of certificate of service. Being

dissatisfied she filed present revision raising following grounds.

(i) That the arbitrator erred in both fact and law for failure to
consider the testimony of the witness especially DW1 who
testified that he gave a letter to the applicant appointing her
as a secretary of Kihonda ward tribunal. Thus without such
letter there could be no dispute at all.

(ii) That honourable arbitrator erred for failure to consider that
the applicant was denied the right to be heard. Right to be
heard is amount the fundamental basic principle of human

right.



iii) That the decision and award did not comply with the basic
principle of human right and it is irrational comparing to the
witness and evidence tendered before it.

On the date set for hearing Kijua Kinja learned counsel, represented

applicant, while Joice Kasolo, Learned Advocate represented respondent.

In support of revision, applicant counsel submitted that: Elizabeth
Silayo has been working according to job assigned including writing report
to municipal director, to explain how may cases tribunal has registered,
case finalized and pending cases. Being secretary of the ward tribunal, she
was also assigned other work like updating of the electoral registered book,
assignment was being given by ward executive officer. She has been doing
all that until dispute arose. The agreement was made orally in 2007, she
was being paid 100,000 per month as allowances, dispute arose in 2015,
when she started claiming her salary. She made follow up to the ward, she
was told to go to director of Morogoro Municipal, only to be told that she
does not owe municipal anything. She was then terminated in 2015, by
Director of Morogoro municipal. Following termination, she filed dispute at
CMA in which decision was not in her favour. CMA ruled that applicant had
no contract with respondent in terms of paragraph two of CMA award/

decision.

Replaying applicant submission, respondent counsel adopted, counter
affidavit to be part of her submission, and submit further that, applicant
was appointed to be secretary of the ward tribunal of Kihonda by Baraza la
Maendeleo ya Kata Kihonda (BMK) under the Ward counselor, and ward
executive office, who is under Director of the Municipal. Applicant was
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appointed by Baraza la Maendeleo ya Kata Kihonda without involving the
Director of Morogoro Municipal. When appointed, they agreed that Elizabeth
Silayo, will be paid 100,000 Tshs, as allowances. Office of respondent has
not received from the Kihonda ward, number of cases that was being
handled at Kihonda ward tribunal. Issue of updating election registered
book was short term contract that parties are employed under agreed
payments. Applicant submission that, she was assigned work on updating
electoral registered book by Director Mvomero Municipal council is not right.
According to ward tribunal Act, tenure for tribunal is three years. In 2015,
ward tribunal was dissolved. Members had to apply. Elizabeth Silayo
applied to be appointed tribunal ward secretary. But refuted to report and
filed dispute at CMA. There is no any letter from Morogoro Municipal
director to terminate applicant. CMA decision was proper for failure by
applicant to adduce contract of employment. Issue of certificate of service
was not proper on account of none existence of Employer/Employee
relationship. BMK (Baraka la Kata la Kihonda) was the proper institution to

issue certificate.

In rejoinder, applicant counsel submitted that; Respondent counsel
submitted that Director of Morogoro Municipal is not involved in applicant
employment, While Ward Executive Officer, does all his work on behalf of
the Director of Municipal. Even the meeting conducted in the Ward, has to
be reported to Director of Municipal Concerned. Director of Municipal
normally receive report form secretary of the ward to know; Cases

registered, Cases pending, and Cases finalized



It has been said that, Baraza tenure is for (3) three years, this is the
responsibility of the Director Municipal Director. It has not been said by the
respondent counsel as at what times, Baraza has been dissolved until 2015.
Once, there is employment, it is the duty of employer to give an employee
contract. Itis not the duty of an employee to prepare his/her own contract.
Thus, applicant had an oral contract with the respondent. On certificate of
service, respondent counsel admitted that, certificate of service ought to
have been given to the applicant by Baraza la Maendeleo la Kata (BMK) not
respondent. That is not right, Baraza la Maendeleo ya Kata had only duty to
conduct exercise of selecting the secretary for ward tribunal, the name is
taken to Municipal Director, in which letter of employment is issued by
director or issue directive to ward Executive secretary to issue employment
letter on his/her behalf. Applicant counsel asked court to quash and set

aside CMA award and order, respondent to pay applicant areas of salary.

Having heard both parties submission, gone through this court and
CMA records, central issue for determination is whether in terms of
evidence available on record, there exist employer/employee relationship

between the applicant and respondent.

Before answering the issue, it necessary to explain little bit on
contract -of employment. Employment and Labour Relations Act, Act No.
6/2004 has not defined what employment contract is. However, it is
important to note that, the employment contract forms the basis of the
relationship between the employer and employees. This relationship was

historically referred to as a ‘master’ and his ‘servant’. The employment









One of employee rights is the “total value of all payments, in money or
in kind, made or owing to an employee arising from the employment is
payable by the employer. It is called remuneration. The mode of payment
of such remuneration is through cash payment, a cheque or direct deposit
into an account designated by the employee in writing. In the case of
paying by cash or cheque, the employer must ensure that remuneration is
given to the employee in a sealed envelope. Similarly, where an employee
receives remuneration by direct deposit in an account, the employer must
also give the written statement of particular relating to remuneration in a

sealed envelope.

Relevant to our case, is section 61 of the Labour Institutions Act No.
7/2004 provide that;

(61) For the purpose of a Labour Law, a person who works for,
or renders services to, any other person is presumed, until
the contrary is proved, to be an employee, regardless of
the form of the contract, if any one or more of the

following factors is present.

(a) The manner in which the person works is subject to the

control or direction of another person.

(b) The person’s hours of work are subject to the control or

direction of another person.

(c) In case of person who works for an organization, the

person is part of that organization.



(d) The person has worked for that other person for an
average of at least 45 hours per month over the last three

months.

(e) The person is economically dependent on the other person

for whom that person works or render services;

(f The person is provided with tools of trade or work

equipment by other person, or

(9) The person only works for or renders service to one

person.

Employing above section, to the case at hand, revisiting evidence on
applicant employment status is necessary. Evidence of Alfonce Omari Hoza

at page 41 of CMA typed proceedings read as follows:

Swali: Unamfahamu vipi mlalalmikaji

Jibu: Namfahamu kwa kuwa nilifanya nae kazi kama Katibu katika usuluhishi

baraza la nyumba na kata.

Swali: Katika kata gani.

Jibu: Kata ya Kihonda na kesi zake zilikuwa zinachukua kata ya mkundi na
Lukobe

Swali: Wewe ulikuwa kama nani

Jibu: Nilikuwa kama mwenyekiti wa baraza hilo

Swali: Katika mabaraza mlikuwa mnakaa nani alikuwa anaandika kilichokuwa
kinaendelea.

Jibu: Ni katibu.









Swali:

Jibu:

Swali:

Jibu:

Swali:

Jibu:

Swali:

Jibu:

Je katika utendaji wa kazi wa mlalamikaji ni nani alikuwa anamlipa
mshahara.

Hayupo alikuwa anamlipa mshahara mlalamikaji, kwa kuwa hakuwa

ameaijiriwa na yoyote kwa kazi aliyokuwa akiifanya.

Kabla ya mlalamikaji hajaachishwa kazi au kuacha kazi, ni utarabu upi

ulifuatwa.

Kabla ya mialamikaji kuacha kazi kulikukuwa na kuundwa upya baraza la
kata, pamoja na kumchagua katibu wa baraza hilo wa kujitolea, wakati
mchakato huo unaendelea na baraza “lilismama kufanya kazi ndipo
mlalamiakji alipowasilisha madai yake licha ya kuwa alichaguliwa

kuendelea kwa kazi hiyo.
Katika taratibu za kati, je ajira za katibu huwa zinakuaje.

Taratibu za kata awali ni kumpata katibu ambaye huyo tayari kuitolea kwa
ridhaa yake mwenyewe ikiwa lengo ni kuwezesha baraza la kata ihudumie
kero na malalamiko ya wananchi yanayohusu ardhi na mengineo kwa kuwa
mchakato wa kumwajiri katibu ni mrefu na haipo kwenye mamlaka ya kata
hiyvo endapo mtu wa kujitolea kufanya kazi hiyo akikosekana kamati ya
maendeleo ya kata kufanya maamuzi mengineo ikiwemo kufunga kabisa

baraza hilo.
Je, mamlaka ya ajira ya katibu ipo kwa nani.

Ninavyafahamu mimi mamlaka ya ajira yake ipo kwa halmashauri ya

manispaa itakapoamua kuajiri.

I have reproduced two important witness in length, just to ascertain

kind of relationship existed. Evidence adduced at CMA, reveals that,

applicant was working as secretary to Baraza la Maendeleo Kihonda, thus
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