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Date of Last Order: 02/12/2021

Date of Judgment: 04/03/2022

I. ARUFANI, J.

to the effect that, the applicant was employed by the respondent on

6% May, 1992 as an Accountant. On 17" August, 2013 he was

terminated from his employment on ground of serious misconduct.

It was alleged by the respondent that, the applicant who was
their Accountant at Mkuranga District caused the respondent to suffer
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a loss of TZS 9,759,747.41 through under banking the money
collected from various payments made to the-respondent by their
customers. After being terminated from his employment and being
dissatisfied by the termination, the applicant filed the dispute before
the CMA seeking to be reinstated in his employment but the dispute

was decided against his favour.

a8,
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Having being aggrieved by the decision @f the CMAeas filed
the present application in this court. The aﬁ%cé;tiomﬁis supported by
the affidavit of the applicant and it, ‘_wlgnged by the counter
affidavit sworn by Elias Mkﬁo, f%ate Attorney and Principal

Officer of the respondent, gfhe Iegal;éiféfsues upon which the applicant

awted at paragraph 3 of his affidavit are

i, Whether the arbitrator erred in fact and law to hold that
the procedure was fair by ignoring witness testimonies.

iii.  Whether by writing Exhibit Tanesco 1 the respondent
was not duty bound to prove the charges against me

before terminating me.



When the matter came for hearing the applicant was
represented by Ms. Stella Simkoko, Learned Advocate and the
respondent was represented by Ms. Wemaeli Msuya, Learned State
Attorney from the respondent’s legal Department. By consent of the

counsel for the parties the matter was argued by way of written

submission. In supporting the application, theg cou@el fogb the

& "'*f;.(
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6% March, 2012. She submm%f;ha ectlon 39 of Employment and
Labour Relations Act, C% 366 RrEzg 2019 (ELRA) requires in any
proceedings concern'ng%hn?air termination of an employee by an

employer ”the emloyer to” prove termination of employment of an

allegatlo agalnst an employee shall be presented at the hearing.

She argued that, in the meeting held at Mkuranga on 6™ March,
2012 there is no witness was called in the meeting as indicated in
item 9 of exhibit Tanesco 8. That caused the counsel for the applicant

to submit that, the offence levelled against the applicant was not



proved. She went on arguing that, the applicant informed the
Auditors through exhibit Tanesco 1, he also stated in his defence
admitted in the matter as exhibit Tanesco 6, he furthermore stated
before the hearing committee as evidenced by exhibit Tanesco 8 and
in the defence he adduced before the CMA as appearing at pages 39
to 41 that, one of the reasons led to the al}eged_sg”s"‘s W-_mixigag up

of the daily cash collections.

She argued that, in fact there was ng ?gual Toss and stated the

Upypdore by the Auditors as

P,
g

reflected in the evidence hé add g"t:e,;at page 39 to 41 of the

proceedings of the CMA. $he%‘§’t"ed§hat, the applicant stated in his

o%tr

applicant gave example of the mix,

evidence that it is ¢ ueythat he was not differentiating daily

< ’,r;‘ ’

e argts to submit that, the applicant was terminated from

his empent on allegation of loss which was not proved.

With regards to the practices of collecting money at the
applicant’s station his counsel submitted the applicant testified that,
when he was transferred to Mkuranga he found the practice of

recording daily cash collections without drawing a line to differentiate



the dates and continued with the said practice. She was of the view
that, if the same had been inappropriate, the applicant would have
been ordered to change it before the audit of 2012, taking into
account that reconciliation was being done on monthly basis as

testified by DW4.

The counsel for the applicant arguedﬁfat, fhgg)%‘was

transportation problem at the station of warlsof %@pplicant as

testified by the applicant and as stated in ex‘h“_blt Tan,esco 6 at page 5

wfﬁ* was"‘ducted on 20% June 2013 as testified by DW4 (Naomi
%, g

B page 29 of the CMA proceedings.

Coming to the second issue which relates to the procedural
aspect, the counsel for the applicant submitted that, the evidence on
record shows that the Auditors audited the applicant and ordered him

orally to make his defence in writing. She argued that, there is no



investigation which was conducted to ascertain justification of the
applicant’s defence. Thereafter a disciplinary hearing was held as

testified by DW4 at page 29 of the CMA's proceedings.

It was further argued by the counsel for the applicant that, the
applicant had never been served with auditors’ report while there

were two different allegations of causing loss ofgFshs.

as testified by PW1, PW3 and PW4 and |OSS€®f‘§;TShS 12%536,752.96
as testified by PW2 and PWS5. She cited in'h% submdission the cases

of Ezekia Samwel Ndehaki

Court oprpeaI of Tanzania found that, as the appellant was not

served with audit report before the disciplinary hearing commenced,
it was irregular as he could have not managed to prepare his

defence. She also cited the case of KCB (T) Limited V. Dickson



Mwinuka Revision No. 45 of 2013 where a right to be heard was

emphasized.

As for the third issue which states whether writing exhibit
Tanesco 1 the respondent was not duty bound to prove the charge

levelled against the applicant the counsel for the apphcant submitted

that, the respondent was still duty bound to prov chargvelled

the has been

against the applicant. She argued that, even, |

established possibility of the applicant bej gg;eg igeirt in performing

his duty, suspected negligence whlchywé%éwproved cannot be a fair

ﬁ %‘

To support her submé%lon thecounsel for the applicant referred

the court to sectlo_% 1) jgpd (2) (a) and (b) of the ELRA where it

was adhered She went on arguing in relation to the relief of
reinstatement sought by the applicant and its alternative remedy and
supported the same with the case of Elia Kasalile and 17 Other V.
Institute of Social Work, Civil Application No. 187 of 2018 which

emphasized about the use of discretionary power of the court and
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arbitrator judiciously in issuing an award. At the end she prayed for

the CMA award to be_ revised.

In his reply the counsel for the respondent, submitted that, the
Arbitrator did not error in facts or in law to hold the termination of
employment of the applicant was fair. She stated that is due to the

fact that, the applicant himself admitted that the !é‘g OCCurt dghrlng

his leadership, and that it was due to neglige%ge which*was r esulted
by him mixing up the daily coliections ins‘é’%of $eparating them on

“s

found gonng on at his station of work and he did not change the

same, it shows he was negiigent. All these resulted towards the
decision to terminate his employment hence the arbitrator was right
to find termination of the applicant’s employment was fair. In

supporting her argument, she cited the case of Nickson Alex Vs.
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Plan International, Labour Revision No. 22 of 2014, High Court of
Tanzania, at Dar es salaam, (unreported) where the court dealt with

the issue of unfair termination of an employee.

As for the issue which states whether the arbitrator erred in facts

or in law to hold the procedure followed in terminating the applicant’s

ﬁ@%

employment was fair by ignoring the different testi nQnies andn the

station of work, he clearly admlttedgégg the said anomalies had

occurred. She stated the- appli'eanﬁstated further that, the said

What followed after the applicant failed to honour his promise,

was for him to be charged on the 4*" December, 2012 as per the
charge sheet filed by the respondent before the disciplinary hearing
committee which he begs to make reference to the same for clarity.

He stated that on the 10% December, 2012 is when the applicant



replied to the charges and came up with an afterthought explanation
which could not suffice since most of his answers were mere
justifications which did not hold water. He submitted that, the
disciplinary hearing was conducted and the applicant was found guilty

of the offence levelled against him.

As for the allegation that he was not given the:Audltors reports
the counsel for the respondent argued that, from wiﬁ‘}he applicant

was informed the loss and asked to exﬁi‘g?n What happened, he

admitted the loss. She stated that %;e allegation that he was

N
{;‘@

condemned unheard is not trije becat sey__he was afforded the right of

being heard from the outs@t \é&\ﬁ’&stéﬂzed further that, from the time

.;;k N
the audit was conduct% to the date of suspension he was in the

Concernmg exhibit Tanesco 1, the counsel for the respondent

argued that, after being written the respondent was not duty bound
to prove the charges against the Applicant. He submitted that, the
Applicant’s advocate forgot that her client admitted that the mistake

happened, and that he was ready to pay the occasioned loss. By
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admitting that the loss had really occurred, and by even promising to
pay it means that the offence was committed, and the charge was
aimed at asking him to explain why strict measures should not be

taken against him.

Being charged with a disciplinary offence does not mean that he

need for proving a charge Ieavi%a‘lone ”-feonducting disciplinary

53 N n
; £ :(§

support her submission, she

referred the court % case of Nickson Alex V. PLAN

Internatlonal HCLD ‘-~Rev15|on No. 22 of 2014 (unreported). At the

end the couns I fo%the respondent prayed the application be decided
agam%;\ge@%phcant In his rejoinder the applicant reiterated most of

what he}h?{g%ued in his submission in chief.

The court has carefully gone through the submission filed in this
court by the counsel for the parties. It has also gone through the
record of the matter and the grounds of revision presented to the

court by the applicant. The court has found the issues for

11



determination in the present application is whether the applicant’s
termination was both substantively and procedurally fair and what
reliefs are the parties entitled. Fairness of termination of employment
of an employee by an employer is governed by section 37(2) of the
ELRA which states as follows:-

"A termination of employment by an emp/oyer is un@%ff the
employer fails to prove:- ‘ 0.8

(a) That the reasons for termination Tsalid;

(b) That the reason is a fair reason":gf y

(1) Related to the emp/oyee conduct capacity or
compatibility; 53& \f*»

(i7) Based on the. opera /ona/ reqwrements of the

employer, and

(c) That the emp/a;%ent was terminated in accordance
with a f g,ce re. 7

emp'm;ggifof an employee by the employer the duty to prove
reason for termination of employment of an employee was valid and
fair lies to the employer. The position of the law stated hereinabove
has been emphasized in range of cases, one of them being Amina

Ramadhani V. Staywell Apartment Limited, Revision No. 461 of

2016, High Court Labour Division, at Dar es Salaam cited by this
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Court in the case of Boni Mabusi V. The General Manager (T)
Cigarette Co. Ltd., Consolidated Revision No. 418 and 619 of

2019).

That being the position of the law the court has found in relation

to the present application that, the applicant was termmated from his
f’s

employment on the ground of committing theﬂoqg{ t@enous

misconduct of under banking daily collectlonsi%& the“respondent’s

customers which resulted into the respondeﬁgég;er a loss of TZS

9,759,747.41. The evidence adduced'before the CMA by the

respondent to prove the stated oﬁ"ence* was the evidence of five

%.

witnesses who also tend’ered elgh%een documentary exhibits to

As "ated**:earhern thIS judgment the trial Arbitrator found
RGNS )

R

termlnat T3 of‘employment of the applicant was both substantively

and procedurally fair and dismissed the applicant’s dispute. The

A 4
question to determine here is whether the trial Arbitrator was correct
in arriving to the stated decision. The court has found the counsel for
the applicant argued the trial Arbitrator was wrong in arriving to the

stated decision as there was no witness brought before the
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disciplinary hearing held at Mkuranga or before the Disciplinary

Hearing held at the regional level to prove the alleged misconduct.

The court is in agreement with the counsel for the applicant that,
as stated earlier in this judgment it is the requirement of the law as
provided under section 39 of the ELRA that, an employer is required
to prove termination of employment of an emplﬁze waé faf?;% The

¥

court is also in agreement with the counsel that, as pPOyjidd under

hearing.

That being the pos O

L4 :%‘

throughout the rgcqn%-ghatter there is nowhere stated there

AT,

Ol 'Wi%rlgSses called before the disciplinary hearing

wﬁxe@heard the applicant’s case to prove the misconduct

was witriess

committges
levéf! 3 agéi’nst the applicant as required by Rule 13 (5) of the GN.
No. 42 ofﬁ.5_007 cited hereinabove. The above finding is supported by
the evidence adduced by DW4 who said before the CMA that there
was no witness called before the disciplinary committees to prove the
offence leveled against the applicant. The court has considered the

argument by the counsel for the respondent that as the applicant
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admitted the alleged misconduct in exhibit Tanesco 1 and promised
to pay the loss there was no need of calling witness to prove the said

misconduct but failed to agree with her submission.

The court has arrived to the above finding after seeing that,

although it is true it is stated in the case of National Microfinance

& N

Bank PLC V. Andrew Aloyce, [2013] LCCD@;S‘} thatwhere an

employee has admitted misconduct there is no need for'the employer
to call witness to prove the misconduct butf n the présent case there

was no clear admission of the a[ege%a ‘ mlsconduct made by the

applicant which can be said w%}ﬁd hae not require evidence to prove

A

the same. The court has%(\:rwed%tes«the above finding after seeing

that, although the res ?ﬁ“dentv witnesses said the applicant admitted

the alleged mlsconduc 'andsupport their evidence with what is stated

in exh|b|t Tane,sco"':l but after going through the said exhibit the court

hafed toh_see a clear admission of the alleged misconduct by the

appllcant’«

The court has found what can be said was admitted by the
applicant in the said exhibit Tanesco 1 is the occurrence of the loss
and the promise by the applicant to pay the loss as he was the leader

of the station where the loss was discovered and not admission that
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he -caused the loss. The court has found that, under that
circumstances there was a need for the evidence to be adduced by
the respondent before the disciplinary hearing committees to prove
the loss alleged was caused by the applicant before reaching the

decision to terminate her employment.

K %ié i li o
The court has arrived to the above finding after, seeig ; éat, as
: Al

rightly argued by the counsel for the applicant, it was notclear as to

what actual loss was discovered by the L“i‘g%oré‘
|\

N

station of the applicant. The court h,as%f"’ t;hi‘:lt, as rightly argued

by the counsel for the app’ﬁcant §@m§¢- of the witnesses testified
before the CMA were not‘c‘;'@nsisifén.t»:é out the actual loss discovered

at the station of the :ap%?c@ﬁt@s while PW1, PW3 AND PW4 said the

loss was Tshs. 9%@*}%47?41 but PW2 and PW4 said the loss was
2\

9. at caused the court to find the argument by
%

Tshs. 12,4365752.
£ ’ .'%’ ) ::;‘tL
the unse,, fol the respondent that there was no need for calling
Ny A .
witnessesi¥to prove the misconduct levelled against the applicant

cannot be relied upon to find there was no need of evidence to prove

the alleged misconduct.

Coming to the argument of mixing up the daily collections, the

court has found the alleged shortfall could have not been a reason of
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causing the loss discovered in the auditing conducted at the applicant
station of work. The court has arrived to the above view after seeing
that, it is true that the applicant stated there was mixing up of the
collection of different dates as appearing in exhibits Tanesco 1,
Tanesco 6, Tanesco 8 as well as in his defence he adduced before
e

the CMA. He also stated the alleged loss was caqu‘%yat %\act %f not

drawing lines to differentiate the dates.

However, the court has found that, 454
K
counsel for the respondent the app,l,lc_gnt\,,uwgujd have not admitted

X

A O e
there was the alleged loss at @ita ‘i‘e@ work and promised to pay
the same if he believed %'ghere "waséﬁo loss at his station of work.
Besides, the court has%é‘ugg%;tvhat, as rightly argued by the counsel

for the respondént ifthe>problem was omission to draw the line
Dy LT Gy 3

which wouldthave, differentiated the collections of each day the

ap%l'nt '.‘-"‘an ample time to rectify the stated problem and

2

reporte'-tTle same to his employer from when the audit was
conducted but he didn't do so until when he was suspended from his

employment and later on terminated from his employment.

The court has also considered the other shortfalls raised by the

applicant relating to the practice of work at his station of work of not

17



drawing the line to differentiated the collection of a day and lack of
transport as reasons for the cause of the discovered loss but failed to
see how the said shortfalls would have been reasons or justification
for the discovered or alleged loss. It is the view of this court that, if
the applicant was doing his work properly not negligently, the alleged

loss would have not occurred at his station of wo«{“ r he'y ould%have

been able to show where the money collected in the

a%lte&fperlod

of time were kept if were not banked and cé"USed the alleged under

banking.

of the applicant to pay the Io"éiisé”égvered at his place of work as

appearing in exhibi T%éﬁesc%l and find that, it is true that the

was suéﬁ%ed from his employment and charged with the offence of

serious misconduct which resulted into the alleged loss and

thereafter, he was terminated from his employment.

Although it is true as argued by the counsel for the respondent

that up to when the applicant was suspended from his employment

18



he had not paid any part of the loss he promised to pay but the court
is of the view that, as the parties had agreed the loss would have
been paid at the end of the year it was not proper for the respondent
to suspend the applicant and charged him with the offence relating to
the loss he had-promised to pay while the respondent had already
accepted the applicant’s promise to pay the loss. The c.u;hasféome
to the stated view after seeing that, the applicant mad%éh@promrse
on 2" October, 2012 to pay the loss by the ghd"ef the year 2012 but

R
r%‘?q 4t December, 2012

he was suspended from his employ 1€

the cour;tgx- as no any merit as there is no law supporting the same.

To thcéﬁrary the court has found the respondent violated what
they had agreed with the applicant. The above stated view of this
court is getting support from the case of Hotel Sultan Palace
Zanzibar V. Daniel Laizer & Another, Civil Application No. 104 of

2004, where it was stated that, the employer and employee are
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supposed to be governed by what they have agreed and they are not
left freely to do as they wish in relation to the terms of their

agreement.

The court has also found that, although it is true that the

applicant admitted there was a loss occurred at his statlon of work

and promised to pay the same but there was#nho dlre : 3, evide
tendered before the CMA to show the app cant h@he money

which caused the alleged loss to the respo entfas alleged by the

respondent’s witnesses. To the contrar%t; court has found that, as

stated by the applicant in th’%fence he adduced before the CMA
B
and supported by the e\{?ence ofzBW4 he admitted the loss and

promised to pay th axé%ﬁg as, he was the leader and the loss had

admi-' tloss discovered at his working station and promised to
pay the e but the stated misconduct was not sufficient enough to
justify termination of his employment. The court has arrived to the
above finding after seeing that as stated by DW4, it was the first

misconduct to be committed by the applicant and he was associated

20



with the loss discovered as he was the leader at the station of work

where the loss was discovered.

As the applicant had promised to pay the loss and the
respondent had accepted his promise the court has found it cannot

be said the misconduct was so serious to the extent of making his

GN. No. 42 of 2007 which states thaf, e.

=

where a first offence of an erjployesicannot justify termination of his

B, A

or her employment unless» it pn@\'red that the misconduct is so

serious to the extentsof Causing a continued employment relationship

3
3 i}

thz%% diGVered at his place of work and promised to pay the
same thourt has found that, the respondent was required to take
into consideration the factors provided under Rule 12 (4) of the GN.
No. 42 of 2007 to look for an alternative sanction to be imposed to

the applicant instead of terminating his employment. To the view of

this court the respondent could have warned the applicant and give
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him time to pay the loss as he had promised to pay the same or give

him any other sanction which might have been seen is appropriate.

As the court has found the procedure of termination of
employment of the applicant was not fair as there is no proof that

there was proper hearing conducted before the disciplinary hearing

committees to establish the applicant comq,i the]leged
"%-., Y

misconducted and the applicant was terminatedgfrom hiejnployment

without considering the requirement provj%gjundergﬁRule 12 (2) and

(4) of the GN. No. 42 of 2007 the couhas feund it cannot be said

termination of his employmegj: was‘ﬁsubstantively made on fair and

valid reason. In the premlse%\ ﬂt%urt has found termination of

employment of the appﬁ%:%"ag%t was both substantively and procedurally

into con51derat|on the time which has passed from when the
applicant was terminated from his employment to date the court has
found about nine years has passed. To the view of this court, it is not
appropriate to order the respondent to reinstate the applicant in his

former position of his employment as he sought in the CMA F1.
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The court has arrived to the stated view after seeing there is a
great possibility that, the position he was holding might not be
available from that period of time to date. There is a possibility that
the position he was holding has already been filled by another
employee. In the premises the court has found an appropriate order
which can be made by the court is to order as prov:dediunder sectton
40 (1) (c) of the ELRA that, the applicant be pa?f%n e%%gﬁon for

unfair termination of his employment in Ileu

hd
,f b |ng relnstated in his

Consequently, the apphcggihn of%appllcant is hereby granted

by finding that, termination of"*emloyment of the applicant was
procedurally and sub;%%t[%vﬁely%unfair. In the premises the award of

SHERES "* ;
the CMA | Is hereb.‘quashed and set aside. In lieu thereof the court is

As the evidence available shows the salary of the applicant was

Tshs. 1,346,973.00/= per month, he will be paid Tshs. 16,346,973/=
being twelve months salaries as a compensation for unfair

termination of his employment. He will also be entitled to be paid
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terminal benefits stated in the letter of termination of his employment

if he has not been paid. It is so ordered.

Dated at Dar es Salaam this 04™ day of March, 2022.

I. Arufani

JUDGE
04/03/2022

e

Qgr% .it;he absence of the

Zof‘ﬁbpeal is fully explained.
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