IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

CONSOLIDATED REVISION NO. 684 AND 753 OF 2018

BETWEEN
DANIEL MUGITTU......coccimnniminiimnnsvnnnmassnanas 15T APPLICANT
HASHIMU MILANZL..........ccoomeiniimnniinmsnnnsessenenes 2" APPLICANT
AND
LONAGRO TANZANIA LIMITED.....ccsovtursmmnsvunsconranns RESPONDENT
JUDGMENT

Date of Last Order: 27/03/2020 & 21/07/2020
Date of Judgment: 02/10/2020

A. E. MWIPOPO, J

This consolidated Revision application arise from the decision of Hon.
A. Kazimoto, Arbitrator dated 21% day of September, 2018 in Consoclidated
Dispute No. CMA/DSM/KIN/R.1260/16/209 instituted by Employees namely
Daniel Mugittu and Hashimu Milanzi (Applicants herein) against their
employer LONAGRO TANZANIA LIMITED (Respondent). The applicants were

employed by the respondent on 2015 as Branch Managers. The first









2. Whether the employer cannot proceed with the retrenchment process
when some of the employee refuses to cooperate by executing the
agreed terms and conditions of the retrenchment agreement.

3. Whether the procedures laid down under section 38 of the Employment
and Labour Relations Act, 2007, should be followed as checklist.

4. Whether it was correct for the Arbitrator in holding that the
terminations for both employees were substantively fair.

5. Whether it is correct for the CMA to issue an award after expiration of
30 days without adducing the reason for the delay.

6. Whether it is correct for the Award to be written in English while the
proceedings were conducted in Swahili.

7. Whether it was right for the Arbitrator to award the remedies without
the presence of collaborating evidence.

8. Whether it was right for the dispute to be heard and entertained by
the Arbitrator who was neither appointed by the Commissioner nor
consented in writings by the parties.

Both parties to this application were represented, Mr. Sammy
Kateregga, Personal Representative appeared for the applicants, whereas

the respondent was represented by Mr. Gilbert N. Mushi, Advocate. The



hearing of the application proceeded by way of written submission following

the Court order.

Mr. Sammy Kateregga, Personal Representative for the employees
submitted that the trial Arbitrator ignored to award the applicants with
subsistence allowances while they were waiting to be paid repatriation cost
for the period after 24™ November, 2016 when the applicants were
retrenched. The Arbitrator despite of being aware of section 43 (1) (c) of the
Employment and Labour Relations Act, 2004, she decided not to pay the
applicants 21 months subsistence allowances from the date of retrenchment
to the date of the of the delivering the award on 215t September, 2018, for
the reason that the applicants were supposed to find any means to relocate
from their duty station to their place of domicile immediately after they were
terminated. The arbitrator reasoned that the applicants were supposed to
use other money sources from social security schemes or terminal benefits
to transport themselves. The applicants submitted further that the Arbitrator
denied the applicants repatriation allowance for themselves and their family.
It is mandatory for the employer to pay repatriation cost together with
subsistence allowance for the period the employees were waiting to be
transported to their place of domicile which in the present case is 21 months.

To support this position the applicants cited the case of Zita Agphapity vs.
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provisions of Section 43(1) (c) (Supra) on payment of the subsistence

allowance is inapplicable.

The Respondent is of the view that the Applicant failed to justify why
he should be awarded such amount prayed and as the reasonable man what
measures did applicants employ to do with the situation. Thus, the
applicant’s allegation is unfounded and lack merit. The case of Word Vision
Tanzania vs. Zahara Rashid cited by the applicant is distinguishable to

the case at hand as circumstances are different.

The respondent prayed for the Court to find that the allegations
advanced by the applicants are unfounded and lack merits and that the
Applicants did not deserve even the 6 months subsistence allowances

awarded by the Commission.
In rejoinder, the Applicants retaliated his submission in chief.

Then, the Counsel for the respondent proceeded to submit on the
respondent’s grounds for revision in respect of Revision no. 753 of 2018. He
started his submission by addressing the legal issue on whether it was
correct for the Arbitrator in holding that the terminations of both respondents
were substantively unfair. Section 39 of the Employment and Labour
Relations Act, Act No. 6 of 2004 provides that in any proceedings concerning
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unfair termination of an employee by an employer, the employer shall prove
that the termination is fair. However, to substantiate the fairness of
termination the issues are deliberated as follows, firstly as to whether there
was valid reason (s) for retrenching the complainants. This was made
eloquently clear from the testimonies of both parties to the dispute, as it has
been established by DW1 and DW2 that the complainants’ retrenchment was
fair and valid as the reason was justified. The testimony of witnesses is
supported by Exhibits D2 and D3 which is the email that notified all
respondent’s employees including the complainants about the retrenchment
attaching therein the notice for the said retrenchment providing the agenda,

date and palace of consultation meeting.

The evidence from exhibit D2 briefed what was agreed on the first
retrenchment exercise, notice dated 19™ July, 2016 and agreement reached
thereafter on 26 July, 2016, on the number of employees to be retrenched
and the number of the employees already retrenched as per the date of
notice. The notice provided clearly that it was for the second phase of the
retrenchment exercise and the e-mail went further to notify that the
employees at the respondent branches (up countries) will be given Skype
link for that purpose. Retrenchment exercise first was on progress and

second will be conducted on the date specified on the notice. This means
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that, they knew clearly without doubts that there was previous retrenchment
conducted and some of fellow employees were affected by it. The claim that
the complainants were not aware of the exercise is an afterthought and they
were intended to deceive the CMA as they were both engaged in the whole
retrenchment process. If at all the complainants had objection on how the
previous and current retrenchment were conducted they would have
challenged the same before continuing with the meeting as the avenue was
given to every person present to ask whatever thought to be reasonable and

relevant with the meeting as Exhibit D6 shows.

In the case of Tanzania Building works Ltd. vs. Ally Mgomba
& 4 others, [2011-2012] LCCD 103, the Court had this to say with regards

to consultation;

‘as regards consultation, the law puts the duty to engage in a
consulftation in good faith is put on both the employer and the
employee. Once the employer gives notice to the employee,
the duty moves to the employee to respond. If the time of notice
is too short, the response could merely state so, and seek more time.
The respondents in this case did neither made response nor sought for

more time” (emphasis is ours).



The respondent was of the view that it is established that the reason
for retrenchment was understood and agreed as well by the parties to the
retrenchments exercise since there no one who challenged the same and no
one also requested for any document or evidence to establish that the
respondent was under financial constraints. At this juncture, it is late for the
complainants to challenge the fairness of the reason while in their first and
second consultation meetings they didn't ask anything about it. Thus, the
reason for retrenchment and that exercise was not just a mere sham. The
Hon. Arbitrator erred in law and fact by holding that there were no proof of
respondent financial constraints because it was never an issue before the
parties. It is the applicants’ beliefs that the reason for retrenchment was
valid and fair as per section 39 of the empioyment and Labour Relations

(code of Good practice) G.N No.42 OF 2007.

In the case of Moshi University College of Cooperative &
Business Studies (MUCCOBS) v. Joseph Reuben Sizya, [2013]
LCCD, at page 44, it was held that Retrenchments or termination for
operational grounds are defined under section 4 of the Employment and
Labour Relations Acts, 2004, to includes requirements based on the
economics, technological, structural or similar needs of the employer. In

balance of probability the respondent has established the reason apparently
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Office in Dar Es Salaam and also coincidentally the employees during the

exercise were in Dar Es Salaam.

In regard to the point of establishing the reason for retrenchment, the
Applicants submitted that there was no agreement at all as the respondent
tries to put it forward. The complainants were just informed of the decision
not consulted and that is why the Applicant had no details of the financial
constraints for reference. If there was a consultation meeting as claimed by
the Applicant, then the Applicant was bound, in good faith, to provide all the
evidences he had to support his act of retrenching. The main reason
according to the employer to back up the retrenchment process was financial
constraints. Therefore, the main evidence that the employer was expected
to produce in the consultation meeting and indeed before the Commission
for Mediation and Arbitration (CMA) was the annual financial report that
included the Management proposals that would have meant to minimized or
divert the intended retrenchment of employees. What the employer did was
a “smokescreen to mask unfair termination”. There is no proof that the

consultation prior to retrenchment was conducted adequately.

The applicant ended his reply submission with observations to
challenge that it is trite law that during proceedings at CMA parties may

choose either Swahili or English language to express themselves but the law
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for transfer of the respective Arbitrator by putting in record the reason of
taking up the matter that is partly heard. The Arbitrator also was supposed
to give parties right to recall or to cross examine witness who have testified.
This was not done in the dispute before the Commission. Therefore, it is my
finding that there was procedural irregularity in the transfer of the file from
one Arbitrator to another. As the result the whole proceedings before the

Commission was a nullity.

Consequently, I hereby quash the proceedings before the Commission
and set aside Commission award. The CMA file is reverted back to the
Commission and I order that the Arbitration to start afresh before another
Arbitrator within 60 days from the date of service of this award if the

respondents are still interested with the dispute.

Since the second issue have disposed of the matter, I'm not going to

determine the remaining issues. No order as to cost.

02/10/2020
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