IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

REVISION NO. 948 OF 2018

BETWEEN
ROCKSON KOMANGA.......ccooieariniiiinnnninneniiressnmnsnesesens APPLICANT
AND
MKOMBOZI COMMERCIAL BANK.....ccccummmanmmnninniens RESPONDENT
JUDGMENT

Date of Last Order: 18/09/2020
Date of Judgment: 16/10/2020

A. E. MWIPOPO, J

Rockson Komanga, who is the applicants herein, has preferred this
Revision application against the decision of the Commission for Mediation
and Arbitration in labour complaint no. CMA/DSM/KIN/R.470/2017 which
was delivered on 2™ November, 2018 by Hon. Kachenje, Arbitrator. The

applicant is praying for the Court to make the following orders:-

1. That this Court may be pleased to call for the records of proceedings
of the Commission for Mediation and Arbitration in Labour

Complaint No. CMA/DSM/KIN/R.470/2017, for the purpose of
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dated 15% April, 2017 — Exhibit MBS5 to attend disciplinary hearing which was

held 19 April, 2017.

The Applicant argued that the witnesses did not testify during
disciplinary hearing as result his right to cross examine them was denied.
The Respondent submitted that the witness testified but it was not recorded
in the Hearing Form - Exhibit MB6. I read Exhibit MB6 which as submitted
by both parties it does not show at all if Respondent’s witnesses testified and
if the Applicant did get opportunity to cross examine them. This is contrary
to Rule 13(5) of the G.N. No. 42 of 2007. The Respondent was of the view
that the same was not an issue before the Commission and was not stated
in Applicant’s affidavit, but there is evidence in record for this Court to

determine the matter which is Exhibit MB6.

The Hearing form — Exhibit MB6 shows in the last statement of item
10 that the Applicant was given opportunity to mitigate after he was found
guilty of the misconduct charged, however the mitigation put forward by the
Applicant were not recorded. It is my opinion that failure to record the
employee’s mitigation is the same as failure to give him opportunity to
mitigate. The reason is that the Appellate body, CMA and the Labour Court
will miss the opportunity to know the respective mitigation if was sufficient

to warrant reduced penalty.
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The Applicant alleged that two members of the Disciplinary Committee
have interest in the case. However, there is no proof that the Chairman of
the Committee and the Head of IT of the bank had any interest in the case.
Also, the allegation was raised for the first time in the reason for appealing
against Disciplinary Committee decision after he was found guilty. It is not
stated as to why the Applicant did not raise the issue before the
commencement of the disciplinary hearing. Also, the available evidence
shows that the Applicant’s appeal was held. But, the decision on appeal was
communicated through termination letter — Exhibit MB7. The said
termination letter does not contain reasons for the termination which is
contrary to Rule 13(10) of the G.N. No. 42 of 2007. Therefore, I find that
the procedure for termination was not adhered and as result the termination

is unfair procedurally.

The last issue for determination is what are remedies to the parties? It
is in record that the termination letter provided that the Applicant will be
entitled to Tshs. 1,648,333 being salary due for the work done before
termination, Tshs. 576,917 for seven days accrued leave, Tshs. 3,438,000
being transportation cost for personal effects from Mwanza to Dar Es Salaam
and Tshs. 250,000 for transport fair. The evidence available shows that the

terminal benefits were not paid to the Applicant. I order for the Respondent

14






to the Applicant being Applicant’s subsistence allowance. Thus the

Respondent has to pay a total of Tshs. 35,583,250/= to the Applicant.

Consequently, the CMA Award is hereby set aside. Each party to the

application to cover its own cost of the suit.
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JUDGE
16/10/2020
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