


1. That, the Court be pleased to call and examine the records of Labour
Dispute No. CMA/DSM/TEM/491/2018/180/2018 before the
Commission.

2. That, the Applicant seeks the Court to set aside the impugned
Arbitrator's Award which has been improperly and illegally procured in
favour of the respondent namely Lake Cement Ltd.

3. That, this Hon. Court be pleased to make an order that the Applicant
to be re-instated to his former employment without loss of employment
rights which has to be paid from the date of unfair termination up to
the date of final payment and not less than forty eight months
remuneration with compensation for torture and discrimination.

4, That, this Hon. Court be pleased to clarify on the payment of the
Applicant’s salaries, and order that the applicant be re-instated with all
his employment rights or remuneration and other benefits from the
date of unfair suspension to the date of re — instatement or final
payment of salaries and compensation of discrimination.

5. Any other relief that this Court may deem fit to grant.

The application is supported by the applicant’s affidavit which contains six
legal issue in paragraph 20. The legal issues are as follows:-

i Whether the arbitration award issued by the Commission is based

on the substantive evidence adduced during the arbitration.
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Vi,

Whether the arbitration award issued by the Arbitrator was erred
for failure to determine the ground of discrimination based on poor
health condition of the Applicant caused by respondent workplace
environment.

Whether the Applicant was entitled for granting general damages
as compensation claimed for the injuries and mental torture
sustained by the applicant.

Whether the award of the arbitrator was granted after considering
the law and the proof thereof.

That the Hon. Arbitrator erred in law and facts to analyze the
documentary evidence submitted before her. That in the interest of
Justice the prayers set forth in the Notice of Application and the
Chamber Summons be granted.

Whether the Commission decision not to order re-instatement of

the applicant was lawful and justified.

The brief history of the application is that the applicant was employed

on 3 March 2015 for the one year fixed contract by the respondent Lake

Cement Ltd in the position of Machine Operator. The contract was renewed

several times and the last contract signed was for the period of six months

which was ending on the 1t August, 2018. The respondent decided not to

renew the applicant contract of employment after expiry of the last contract
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The personal representative for the applicant argued that the
Arbitrator's Award is ambiguous as he found the termination to be fair and
there was no remedy to the applicant as provided under section 44 of the
Employment and Labour Relations Act, 2004. The applicant is entitled to the
damages as compensation for applicant’s injury and mental torture. The
arbitrator blessed unfair labour practice conducted by the respondent. The
applicant prayed for the application to be allowed.

In reply, the respondent commenced by stating that the application
is bad for being uncertain, confusing, too demanding and for being drawn
by unqualified person. Mr. Venance F. Lukoa who drafted the application is
not in the roll of advocates as result the application is bad. Then, the
respondent proceeded to submit that the evidence available in record shows
that there were two issues for determination before the Commission. The
issues are whether there was a breach of contract and to what relief are
parties entitled. The applicant failed to prove that the contract was
terminated prematurely as he alleged. The respondent was able to prove
that the contract expired automatically on lapse of time through Exhibit D1
and testimony of DW1. Also Exhibit P7 proved that the applicant was not

entitled to any privileges provided under collective bargaining agreement.





















The applicant have asserted that the last employment contract was
illegal as it was a contract for a period of 6 months which is contrary to
section 14 (1) (b) of the Employment and Labour Relations Act, 2004, read
together with Rule 11 of the Employment and Labour Relations (General)
Regulations, G.N. No. 47 of 2017, which provides that a contract for specified
period referred to under section 14 (1) (b) of the Act shall not be for a period
of less than twelve months. I agree with this submission of the applicant that
the law provides for the contract for specific period of time shall not be for
a period of less than twelve months, The present contract was for six months
as a result it was illegal. Even the applicant in his testimony before the
Commission he stated that his contract was ending on 14" January, 2019,
which means he believed that his last contract was for 12 months as provided
by the law. Therefore, I'm of the opinion that period in the last contract of
employment was supposed to be 12 months and not six months as it was
stated in the respective contract. As a result, I find that the applicant’s
employment was terminated six months before its expiry, hence the
termination was unfair.

Having found that that the applicant was unfairly terminated, the next
issue is what are the remedies to parties? The applicant is praying for the
Court to order for his re — instatement and payment of other statutory

benefits as it thinks just to grant. The respondent is praying for the Court to
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uphold the Commission Award. Since I have found that the applicants’
employment was for specific period of time, the court could not grant a
prayer for re engagement. The remedies that this court can grant is
compensation for the remaining period of the contract payment of one
month salary in lieu of leave as per item 11 of the Contract of employment,
one month salary for notice as per item 16.1 of the contract, severance pay
for each year of service according to item 17 of contract of employment and
certificate of service as per item 16 of the employment contract.

Therefore, the respondent has to pay the applicant shillings
3,633,600/= being a six months gross salary compensation for the remaining
period of the contract; shillings 605,600/= being a leave pay; payment of
shillings 605,600/= in lieu of Notice pay; and payment of 705,835 being
severance pay for a period of 5 years. The total amount to be paid to the
Respondent is shillings 5,550,635/=.

Consequently, the Revision Application is allowed and the Commission

Award is set aside.

02/10/2020
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