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Aboud, J.

The applicants filed the present application seeking revision of
the decision of the Commission for Mediation and Arbitration (herein
CMA) delivered on 08/12/2016 by Hon. Wilbard, G.M, Arbitrator in
labour dispute No. CMA/DSM/KIN/R.512/14/456. The application is
made under section 91 (1) (a), 94 (1) (b) (i) and section 91 (2) (c) of
the Employment and Labour Relations Act [CAP 366 RE 2019] (herein
referred as the Act) Rule 24(1) 24 (2) (a) (b) (c) (d) (e) (f) 24 (3) (a)
(b) (c) (d) and Rule 28 (1) (c) of the Labour Court Rules GN. No. 106
of 2007 (herein referred as the Labour Court Rules).

The dispute emanates from the following background; the

applicants were the employees of the respondent employed on
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different dates and in different positions. The applicants belonged to
technical department until when they were retrenched. It is on record
that on 21/07/2014 the respondent entered into an agreement with
Huawei Technologies Tanzania Co. Ltd to outsource the network
operations from that Company. Following such agreement, the
respondent retrenched the applicants being the employees who were
working on technical department and transferred them to Huawei
Technologies Tanzania Co. Ltd. The applicants were unhappy with
the respondent’s decision to retrench them hence, they referred the

matter to the CMA claiming for unfair termination.

The CMA found that the respondent had valid reason to
retrench but on the aspect of procedures he omitted to follow some
minor procedure of informing the applicant’s the purpose of the
meeting. On such findings the Arbitrator awarded the applicant’s one
month’s remuneration and transport allowances to the entitled
employees. Again, the applicants were dissatisfied by the CMA’'s

award thence they filed the present application urging the court to

determine the following issues: -

i. Whether the reason for termination was fair









advancement of the technology at the Huawei as claimed but were

the same and only decided to do so by changing the employer.

On the second issue it was submitted that, the award was
inadequate because the reasons for termination was unfair as the
reason was not communicated to the applicants. It was further
submitted that, twelve month compensation prayed in CMA Form No.
1 was not honoured and the Arbitrator awarded the applicants only
one month which is contrary to section 40 (1) (c) of the Act. To
support his submission, he referred the case of Felician Rutwaza
Vs. World Vision Tanzania, Civil Appeal No. 213 of 2019. He
therefore prayed for the Court to revise the award because there was

no valid reason for termination of applicants’ employment contracts.

Responding to the application Mr. Sinare Zaharani for the
respondent submitted that, the evidence which was put before the
CMA clearly established that the employer/respondent had valid
reasons to terminate the applicants. He said it is clear from the
testimony of DW1 that in order for the respondent to improve its
operation had to apply advanced technology which they did not have
by that time therefore, they engaged the Huawei as clearly submitted

by the applicants. It was stated that, the advancement of technology
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The Learned Counsel submitted that, regarding the Court of
Appeal decision referred by the applicant’s counsel was contrary to
his submission. He stated it is clear from the relevant decision that
where the termination is only procedurally unfair the CMA or Court
should grant compensation less than twelve months. He therefore

prayed for the award to be sustained.

In rejoinder Mr. Hekima Mwasipu reiterated his submission in
chief and argued that, the respondent action of finding an alternative
employment cannot be used to justify the reason for termination of
the applicants’ employment contract but that should be considered

was just a mitigating factor. He therefore prayed for the application

to be allowed.

Having gone through parties submissions, Labour laws, CMA
and court records with eyes of caution, I believe the issues for
determination are; whether the respondent had valid reason to
retrench the applicants, secondly is whether the retrenchment
procedures were followed and lastly is to what relief are the parties

entitled.

On the first issue as to whether the respondent had valid

reason to retrench the applicants; retrenchment is one of the types of
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termination recognized in our Labour laws which is based on
operational requirement. The term operational requirement is defined
under section 4 of the Act which is to the effect that:-

Means reguirement based on the economic,
technological, structural or similar needs of

the employer’.
The law under Rule 23 of GN 42 of 2007 provides for circumstances
that might legitimately form the basis of a termination under
operational requirement. The relevant provision is to the effect that: -

Rule 23 (1) A termination for operational
requirements  (commonly  known  as
retrenchment) means a termination of
employment arising from the operational
requirements of the business. An operational
requirement is defined in the Act as a
requirement based on the economic,
technological, structural or similar needs of
the employer.
(2) As a general rule the circumstances that
might  legitimately form the basis of
a termination are.-

a) economic needs that relate to the

financia management  of  the

enterprise;





















12/08/2014, the record also shows the applicants had one by one

meeting with the respondent and all of their issues were addressed.

In addition to that, the respondent transferred all of the
retrenched employees to Huawei Company. In my view such an
action was high degree of adherence of the retrenchment procedures
because the employer found alternative jobs to them. The
respondent entered into agreement with Huawei Co. to transfer his
employees thereto for the purpose of securing the jobs. Such an
effort cannot be ignored by this Court. Therefore, in the
circumstances of this case it is my view that, the respondent adhered
to all the retrenchment procedures as they are provided under
section 38 (1) of the Act discussed above. Thus, the Arbitrator's
findings that the respondent did not follow some of the procedures

has no legal basis and it is hereby quashed.

On the last issue as to parties’ relief, at the CMA Form 1 the
applicants prayed for 12 months salaries compensation for unfair
termination, severance allowance, repatriation allowances and
subsistence allowances. The record shows that after termination the
applicants were paid their terminal benefits as reflected in the

applicants pay slip and terminal benefits calculations (exhibit MIC 4)
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(a) Transport of the employee and his
personal effects to the place of
recruitment.
b) Pay for the transportation of the
employee to the place of recruitment, or
(c) Pay the employee an allowance for
transportation to the place of recruitment
in accordance with subsection (2) and
daily subsistence expenses during the
period, if any, between the date of
termination of the contract and the date
of transporting the employee and bhis
family to the place of recruitment.
(2) An allowance prescribed under subsection
(1) (¢) shall be equal to at least a bus fare to
the bus station nearest to the place of
recruitment.
(3) For the purposes of this section, "recruit”
means the solicitation of any employee for
employment by the employer or the

employer's agent..
The above position is also reflected in section 44 (1) (f) of the Act

which provide that: -

'On termination of employment, an employer
shall pay an employee any transport
allowance that may be due under section 43",
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Also, this Court had decided on the issue in the case of Coca Cola
Kwanza Ltd. Vs. Kareji Misyangi, Lab. Div. DSM, Rev. No. 238 of 2008
where it was held that:-

the transport and subsistence is to be paid
where the employee is necessitated to quit job
on employer's accord or at the end of the
contract.”

From the position of the law above it is crystal clear that
transport allowance is paid to an empiloyee who is necessitated to
quit his/her job. In the application at hand though the applicants
ended the employment contracts with their original employer (the
respondent herein) but they did not loose their jobs as their
employment contracts were shifted to Huawei Co. Under such
circumstance it is my view that the applicants would have been
entitled to transport allowance if they had to go back to their place of
recruitment. However, that is the position in this case as they
remained to their places and transferred to another employer. Thus,
they are not entitled to transport allowance as wrongly awarded by

the Arbitrator.
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Turning to the award of subsistence allowances, it is a trite law
that subsistence allowance is paid to an employee waiting for
transport allowance. In this application as it is stated above that the
applicants are not entitled to transport allowance it is my view that

they are also not entitled to subsistence allowance.

In the result I find the respondent had valid reason to retrench
the applicants and the procedures thereto were followed, I hereby
quash and set aside the award of transport allowance and the
payment of one month salary to the applicants as compensation for
procedural unfairness. Thus, the application has no merit and is

dismissed accordingly.

It is so ordered.

1.D. Aboud
JUDGE
11/05/2021
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