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On 1%t May 2007, respondeht employed the applicant in the

position of Forklift. On 24th October 2016 respondent terminated

employment of the appllcant on allegation of fighting with a fellow
o

emp[oyee at wcirkp,la'ceawhich is misconduct. Aggrieved by the said
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termmatlon appllcant referred the dispute to the Commission for
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Medlclatlon and Arbltratlon henceforth CMA. Having heard evidence of
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both
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parttes on 29% May 2020, Nyangaya, P, Arbitrator, issued an

award in favour of the respondent that termination was fair both
substantively and on procedure. Applicant was aggrieved by the said

award hence this application for revision.



When the application came for hearing on 10" August 2021,
Mr. Elisaria Mosha, advocate assisted by Yohana Thomas, advocate
appeared and argued for the applicant while Ruben Robert, advocate
argued on behalf of the respondent. I scheduled judgment to be

delivered on 8" October 2021. In the course of composmg my
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Judgment I discovered that all five witnesses namely ([) Deogratlas
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Gaspar Morsi (DW1), (ii) William Tukiko Asembo (DWZ)\(m) Kisa
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Wilfred Mwasomola (DW3), (iv) Deogratlas Robert Sabilo (DW4) and

(v) John Soko Mkinga (PWl) testified not under\oath
{,-' N \ \ *-.:’J’
When the appllcatlon came for\]udgment on 8% October 2021,
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only Mn Erick Dengah,,‘advocate /for the respondent appeared.
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Counsel for the applic'ant ‘did not enter appearance and no notice of
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absence’ was fi Ied in, court g
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As(courlfel fon applicant failed to appear and without notice,
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I asked [Mr. Dengah counsel for the respondent to address me the
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effect of‘,t;he witnesses to testify not under oath.
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I<"Ilr. Dengah, counsel for respondent submitted briefly that the
omissioni vitiated CMA proceedings and prayed the same be nullified,

the award be set aside and order trial de novo.



I am in agreement with Mr. Dengah, counsel for the
respondent that evidence of all witnesses was recorded in violation
of Rﬁle 25(1) of the Labour Institutions (Mediation and Arbitration
Guidelines) Rules, 2007 G.N. No. 67 of 2007 read together with Rule

19 (2) (a) of the same G.N. It is clear from Rule 19 (2).(a) of the
NN
said G.N. that Arbitrator has powers toadministe'r"’@ath and\fulther
\\\
that ll.lnder Rule 25(1) of the same G.N., it is mandatory WItnesses to
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testify under Oath. The mandatory reqmre\njent 0f~W|tness to testify
N

under Qath is also provided for under Sectlon 4(a) of the Oaths and
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Statutory Declaration Act ;(Cap 3 RE 2019). It is therefore
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undlsputed that the arbttrator,_ ,ln" recordtng evidence of the
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aforemenuoned WItnesses~ violated aforementioned mandatory

\
provisions. Thef,fomlssmn)‘ of taking an oath or affirmation by
R X \\
wmtnesses before testlfylng vitiates proceedings.
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QA Tl{'1e~«C0urt of Appeal was confronted with a similar issue in the
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case off\Tanzanla Portland Cement Company Limited V.
Ekwabl Majigo, Civil Appeal No. 173 of 2019, Iringa
International School V. Elizabeth Post, Civil Appeal No. 155
of 2¢19, Joseph Elisha V. Tanzania Postal Bank, Civil Appeal

No. 157 of 2019 and Unilever Tea Tanzania Limited V. Davis



Paulo Chaula, Civil Appeal No. 290 of 2019. In all these cases,
the Court of Appeal held that the omission vitiated proceedings. The
Court o'f Appeal nullified CMA proceedings, set aside the award

arising therefrom and ordered trial de novo.

The reason for the Court of Appeal to take tl:lat‘:etance is
s ‘ - N

\
clear, in my view, that evidence taken not undér oath \IS ren/dered
‘e\‘ “~

valueless. It is as if that a witness did not testlfy In the\épphcatlon

before me, since the only two wrtnesses@h\ew vrdence were taken

not under oath, it is equally that tr{rere e ij}‘év\ldence which I can
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examlne/assess and make re\{ns:on order ) !

For the foregomg,“:l am in- agreement with counsel for the
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respondent that CMA proceedlngs be nullified, the award arising
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therefrom be set a51de &nd order trial de novo. 1 therefore, hereby

R
--, \_bmft

nulhfy CMA\pro'e'eedmgs set aside the award arising therefrom and
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\order tr:aI de«novo before a different arbitrator without delay.
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